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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed as 

modified.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner ,  Mar yl and Ar ms 

Li mi t ed Par t ner shi p ( Mar yl and Ar ms) ,  seeks r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on r ever si ng t he ci r cui t  cour t ' s  gr ant  of  

summar y j udgment ,  whi ch was i n Mar yl and Ar ms'  f avor . 1  The cour t  

of  appeal s r emanded t he case t o t he c i r cui t  cour t  wi t h 

di r ect i ons t hat  summar y j udgment  be ent er ed i nst ead f or  t he 

def endant s,  Car i  and Li nda Connel l .    
                                                 

1 See Mar yl and Ar ms Lt d.  P' shi p v.  Connel l ,  2009 WI  App 87,  
320 Wi s.  2d 147,  769 N. W. 2d 145,  r ever si ng an or der  of  t he 
Ci r cui t  Cour t  f or  Mi l waukee Count y,  Mi chael  B.  Br ennan,  Judge.  
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¶2 Mar yl and Ar ms asser t s t hat  under  an unambi guous 

sent ence of  i t s  r esi dent i al  l ease,  Car i  Connel l  ( Connel l )  i s  

l i abl e f or  t he damage t o her  apar t ment  when her  pl ugged- i n hai r  

dr yer  caused a f i r e.   Al t hough Mar yl and Ar ms acknowl edges t hat  

her  conduct  was not  negl i gent ,  i t  cont ends t hat  Connel l  i s  

l i abl e because she had " cont r ol "  of  t he hai r  dr yer  and " but  f or  

t he act s of  t hi s t enant  t o i nt r oduce i nt o t hi s  uni t  t he hai r  

dr yer  t hat  caused t he f i r e, "  t he f i r e damage woul d not  have 

occur r ed.   I t  f ur t her  cont ends t hat  t he cour t  of  appeal s er r ed 

when i t  det er mi ned t hat  t he r esi dent i al  l ease was voi d as an 

at t empt  t o cont r avene t he publ i c  pol i cy expr essed i n Wi s.  St at .  

§ 704. 07. 2    

¶3  Because t he essent i al  pr i nci pl e posed by Mar yl and Ar ms,  

" cont r ol , "  does not  appear  i n t he sent ence i n quest i on and 

because i t  i s  uncl ear  t hat  t he par t i es i nt ended t hat  t he conduct  

her e woul d const i t ut e an " act "  t hat  woul d i mpose l i abi l i t y  on 

t he t enant ,  we det er mi ne t hat  t he sent ence i n t he r esi dent i al  

l ease i s ambi guous.   Fur t her ,  t he ambi gui t y i s compounded when 

t hat  sent ence i s r ead i n t he cont ext  of  t he par agr aph as a 

whol e,  because Mar yl and Ar ms'  const r uct i on of  t hat  sent ence 

woul d r ender  t he pr ecedi ng sent ence sur pl usage.   Thus,  we 

concl ude t hat  t he t er ms of  t he l ease do not  unambi guousl y 

pr ovi de t hat  Connel l  i s  l i abl e f or  t he f i r e damage caused i n 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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par t  by her  act s of  br i ngi ng a hai r  dr yer  i nt o t he apar t ment  and 

pl uggi ng i t  i nt o an el ect r i cal  out l et .    

¶4 Gi ven t hat  our  const r uct i on of  t he l ease i s 

di sposi t i ve,  we decl i ne t o addr ess whet her  any l ease pr ovi s i on 

t hat  assi gned l i abi l i t y  t o a t enant  f or  damages not  caused by 

negl i gent  act s or  mi suse woul d cont r avene t he publ i c pol i cy set  

f or t h i n Wi s.  St at .  § 704. 07.   Accor di ngl y,  we af f i r m t he 

deci s i on of  t he cour t  of  appeal s,  al bei t  on a di f f er ent  

r at i onal e.  

I  

¶5 The f act s i n t hi s case ar e not  i n di sput e.   I n 2004,  

Car i  Connel l  was a 21- year - ol d st udent  who l eased a Mi l waukee 

apar t ment  f r om Mar yl and Ar ms.   The l ease was guar ant eed by 

Connel l ' s  mot her ,  Li nda.  

¶6 On Jul y 7,  2006,  Connel l  awoke t o di scover  a f i r e i n 

t he bat hr oom of  her  apar t ment .   She cal l ed t he f i r e depar t ment  

and evacuat ed t he bui l di ng.    

¶7 Accor di ng t o t he f i r e i nvest i gat i on r epor t  i ssued by 

t he Mi l waukee Pol i ce Depar t ment ,  t he f i r e or i gi nat ed i n 

Connel l ' s  bat hr oom.   The r epor t  descr i bed t he f i r e as an 

" acci dent al  f i r e"  and i dent i f i ed a " pl ugged i n hai r  dr yer "  as 

t he " cause of  f i r e. "   The " cause of  i gni t i on"  was l i s t ed as 

" uni nt ent i onal , "  and under  t he headl i ne " Human Fact or s 

Cont r i but i ng t o I gni t i on, "  t he i nvest i gat or  checked t he box 

l abel ed " none. "   The of f i cer  i ssui ng t he f i r e i nvest i gat i on 

r epor t  decl i ned t o check a box l abel ed " negl i gent  f i r e. "    
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¶8 Mar yl and Ar ms r epai r ed t he damaged apar t ment  and 

pr esent ed Connel l  an i nvoi ce t ot al i ng $8, 533. 81.   Connel l  di d 

not  pay.   Accor di ng t o Connel l ,  Mar yl and Ar ms evi ct ed her  i n 

August  f or  f ai l i ng t o pay t he bi l l  and subsequent l y r ef used t o 

r et ur n her  secur i t y deposi t . 3   

¶9 Mar yl and Ar ms f i l ed sui t  i n Mi l waukee Count y Ci r cui t  

Cour t ,  nami ng Connel l  and her  mot her  as def endant s.   The 

compl ai nt  made no al l egat i ons of  negl i gence.   I t  di d not  cont end 

t hat  Connel l  mi shandl ed t he hai r  dr yer  or  t he el ect r i cal  out l et  

i n any way t hat  made t he hai r  dr yer  mor e l i kel y t o mal f unct i on.   

Rat her ,  i t  al l eged t hat  Connel l  was l i abl e f or  t he f i r e damage 

under  t he t er ms of  t he r esi dent i al  l ease.    

¶10 The compl ai nt  demanded r ei mbur sement  f or  t he cost  of  

r epai r i ng t he apar t ment .   I t  f ur t her  al l eged t hat  Mar yl and Ar ms 

was unsuccessf ul  i n i t s at t empt s t o r e- r ent  t he apar t ment  i n 

August  2006 and was t her ef or e ent i t l ed t o August  r ent .   The 

compl ai nt  st at ed t hat  Connel l  and her  mot her  " r ef use t o pay t he 

amount s r ef er enced her ei n despi t e due demand havi ng been made. "   

Mar yl and Ar ms at t ached t he l ease,  t he f i r e i nvest i gat i on r epor t ,  

and a l i s t  of  i t emi zed damages t o t he compl ai nt .         

¶11 Connel l ' s  answer  asser t ed t hat  " t he f i r e whi ch damaged 

[ her  apar t ment ]  was acci dent al  i n nat ur e and not  t he r esul t  of  

negl i gence. "   I t  f ur t her  cont ended t hat  nei t her  t he l ease nor  

                                                 
3 I n i t s c i r cui t  cour t  f i l i ngs,  Mar yl and Ar ms deni ed t hat  i t  

wr ongf ul l y evi ct ed Connel l  and wr ongl y wi t hhel d her  secur i t y 
deposi t .   Al t hough t he par t i es may di sput e t he f act s sur r oundi ng 
t he t er mi nat i on of  t he l ease,  t hese f act s ar e not  mat er i al  t o 
t he i ssues we deci de her e.      
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Wi sconsi n l aw per mi t t ed a c l ai m f or  damages r esul t i ng f r om an 

acci dent al  f i r e not  caused by t he negl i gent  act  of  t he t enant . 4  

¶12 The par t i es ent er ed i nt o a st i pul at i on,  agr eei ng i n 

r el evant  par t  t o t he f ol l owi ng f act s:  Mar yl and Ar ms'  damages 

wer e cor r ect l y i t emi zed;  t hese damages wer e " caused by a f i r e,  

t he or i gi n of  whi ch came f r om a hai r  dr yer  owned by Car i  Connel l  

as descr i bed i n t he Mi l waukee Pol i ce Depar t ment  Fi r e 

I nvest i gat i on Repor t " ;  and " Car i  Connel l  di d not  pr evi ousl y know 

of  any def ect  i n sai d hai r  dr yer . "    

¶13 I n t hei r  br i ef i ng and ar gument s at  t he c i r cui t  cour t ,  

t he par t i es f ocused on t he t er ms of  t he l ease si gned by Connel l ,  

her  mot her ,  and Mar yl and Ar ms.   The r esi dent i al  l ease i s a ni ne-

page document ,  i ncl udi ng at t achment s.   I t  pr ovi des i n r el evant  

par t :  

Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  and 
negl i gent  act s or  br eaches of  t hi s Lease by Lessee,  
Lessee' s occupant s,  guest s and i nvi t ees.   Lessee shal l  
be l i abl e f or  al l  damage t o t he pr emi ses and 
appl i ances and equi pment  bel ongi ng t her et o,  i n any way 
caused by t he act s of  Lessee,  Lessee' s occupant s,  
guest s and i nvi t ees.  

Thr oughout  t hi s opi ni on,  we r ef er  t o t hi s pr ovi s i on i n t he l ease 

as t he " Li abi l i t y  Par agr aph. " 5   

                                                 
4 Addi t i onal l y,  Connel l  count er cl ai med,  al l egi ng t hat  she 

was ent i t l ed t o damages f or  wr ongf ul  evi ct i on and t he wr ongf ul  
wi t hhol di ng of  her  secur i t y deposi t .   The ci r cui t  cour t  ent er ed 
f i nal  j udgment  wi t hout  addr essi ng or  r esol v i ng Connel l ' s  
count er cl ai m.   The ar gument s pr esent ed by t he par t i es i n t he 
c i r cui t  cour t ,  t he cour t  of  appeal s,  and t hi s cour t  have 
excl usi vel y addr essed whet her  Connel l  i s  l i abl e f or  t he r epai r s 
t o t he apar t ment .   Connel l  has not  r equest ed t hat  we r emand t he 
case t o t he c i r cui t  cour t  f or  r esol ut i on of  her  count er cl ai ms.    
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¶14 Bot h par t i es moved f or  summar y j udgment .   Mar yl and 

Ar ms ci t ed t o ni ne separ at e par agr aphs i n t he l ease and t o one 

r ul e,  but  i t s  br i ef  i n suppor t  of  summar y j udgment  di d not  

anal yze t he l anguage of  t he pr ovi s i ons i t  c i t ed.   Rat her ,  i t  

ar gued t hat  Connel l  shoul d be l i abl e f or  t he damage t o t he 

pr emi ses " because i t  was Car i  Connel l ' s  hai r  dr yer  t hat  caused 

t he f i r e. "   Connel l  asser t ed t hat  a r esi dent i al  l ease t hat  

i mposed l i abi l i t y  f or  non- negl i gent  act s woul d be cont r ar y t o 

Wi s.  St at .  § 704. 07 and t her ef or e voi d. 6  Addi t i onal l y,  Connel l  

                                                                                                                                                             
5 Br i ef s and ar gument s wer e pr esent ed on behal f  of  Mar yl and 

Ar ms by Ami ci  Cur i ae Apar t ment  Associ at i on of  Sout h Cent r al  
Wi sconsi n,  I nc. ,  Apar t ment  Associ at i on of  Sout heast er n 
Wi sconsi n,  I nc. ,  Cent r al  Wi sconsi n Apar t ment  Associ at i on,  and 
Lakeshor e Apar t ment  Associ at i on,  I nc.    

Ami ci  at t ached a copy of  t he f or m l ease used by t he 
Apar t ment  Associ at i on of  Sout h Cent r al  Wi sconsi n.   Thi s l ease 
di f f er s f r om Mar yl and Ar ms'  f or m l ease.   I t  pr ovi des t hat  t he 
t enant  agr ees " [ t ] o be r esponsi bl e f or  al l  act s of  negl i gence or  
br eaches of  t hi s agr eement  by Tenant  and Tenant ' s guest s and 
i nvi t ees,  and t o be l i abl e f or  any r esul t i ng pr oper t y damage or  
i nj ur y. "   At  or al  ar gument ,  counsel  f or  ami ci  was unawar e of  any  
ot her  f or m l ease besi des t hat  of  Mar yl and Ar ms t hat  cont ai ns t he 
l anguage at  i ssue i n t hi s case.    

6 Wi s.  St at .  § 704. 07 pr ovi des,  i n r el evant  par t :  

( 1)  Appl i cat i on of  sect i on.   Thi s sect i on appl i es 
t o .  .  .  al l  r esi dent i al  t enanci es.   An agr eement  t o 
wai ve t he r equi r ement s of  t hi s sect i on i n a 
r esi dent i al  t enancy i s voi d.  .  .  .   

( 2)  Dut y of  l andl or d.  .  .  .  ( c)  I f  t he pr emi ses ar e 
damaged by f i r e,  .  .  .  not  t he r esul t  of  t he 
negl i gence or  i nt ent i onal  act  of  t he l andl or d,  t hi s 
subsect i on i s i nappl i cabl e and ei t her  sub.  ( 3)  or  ( 4)  
gover ns.  

( 3)  Dut y of  t enant .   ( a)  I f  t he pr emi ses ar e damaged 
by t he negl i gence or  i mpr oper  use of  t he pr emi ses by 
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ar gued t hat  t he t er ms of  t he l ease di d not  i mpose l i abi l i t y  f or  

non- negl i gent  act s.  

¶15 The ci r cui t  cour t  acknowl edged t hat  " t her e was no 

negl i gence or  i mpr oper  use pr oved,  or  st i pul at ed t o,  i n t hi s 

case. "   Wi t hout  expl ai ni ng i t s const r uct i on of  t he t er ms of  t he 

l ease,  t he c i r cui t  cour t  st at ed t hat  t he second sent ence of  t he 

Li abi l i t y  Par agr aph " memor i al i zes t he par t i es '  i nt ent  t hat  t he 

def endant s woul d be l i abl e f or  acci dent al  f i r e damage. "     

¶16 The ci r cui t  cour t  det er mi ned t hat  t he Li abi l i t y  

Par agr aph di d not  cont r avene Wi s.  St at .  § 704. 07,  and t hus 

Connel l  was " l i abl e f or  t he f i r e caused by t he hai r  dr yer . "   The 

cour t  gr ant ed Mar yl and Ar ms'  mot i on f or  summar y j udgment .   

Judgment  was ent er ed i n t he amount  of  $9, 342. 31,  i ncl udi ng f ees 

and cost s.      

¶17 The cour t  of  appeal s r ever sed t he deci s i on of  t he 

c i r cui t  cour t .   I t  agr eed wi t h Connel l  t hat  " bot h t he l ease and 

Wi s.  St at .  § 704. 07 .  .  .  r equi r e t hat  Car i  Connel l  must  be 

negl i gent  i n connect i on wi t h t he f i r e as a pr econdi t i on t o t he 

                                                                                                                                                             
t he t enant ,  t he t enant  must  r epai r  t he damage and 
r est or e t he appear ance of  t he pr emi ses by 
r edecor at i ng.  .  .  .   

( 4)  Unt enant abi l i t y .   I f  t he pr emi ses become 
unt enant abl e because of  damage by f i r e,  .  .  .  t he 
t enant  may r emove i f  t he i nconveni ence t o t he t enant  
by r eason of  t he nat ur e and per i od of  r epai r ,  
r ebui l di ng or  el i mi nat i on woul d i mpose undue har dshi p 
on t he t enant .   I f  t he t enant  r emai ns i n possessi on,  
r ent  abat es t o t he ext ent  t he t enant  i s depr i ved of  
t he f ul l  nor mal  use of  t he pr emi ses.  .  .  .  Thi s 
subsect i on i s i nappl i cabl e i f  t he damage or  condi t i on 
i s caused by negl i gence or  i mpr oper  use by t he t enant .     
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i mposi t i on of  l i abi l i t y . "   Mar yl and Ar ms Lt d.  P' shi p v.  Connel l ,  

2009 WI  App 87,  ¶3,  320 Wi s.  2d 147,  769 N. W. 2d 145.   The cour t  

r emar ked t hat  " [ i ] f  i ndeed t he l essee i s r esponsi bl e f or  ' al l  

damage'  caused i n any way by t he l essee,  t he f i r st  sent ence of  

t he pr ovi s i on l i mi t i ng Car i  Connel l ' s  l i abi l i t y  t o damage caused 

by negl i gent  act s or  i mpr oper  use i s unnecessar y. "   I d. ,  ¶5.    

¶18 Despi t e i t s appar ent  concl usi on t hat  t he l ease di d not  

i mpose l i abi l i t y  f or  damage caused by a t enant ' s non- negl i gent  

act s,  t he cour t  of  appeal s went  on t o concl ude t hat  t he l ease 

pr ovi s i on was voi d as " an at t empt  t o wai ve t he r equi r ement s of  

Wi s.  St at .  § 704. 07. "   I d. ,  ¶1.   I t  det er mi ned t hat  t he c l ear  

i nt ent  of  Wi s.  St at .  § 704. 07 " i s t o have t he l andl or d shoul der  

t he r esponsi bi l i t y  f or  f i r e r epai r s when t her e i s no t enant  

negl i gence or  i mpr oper  use of  t he pr emi ses. "   Because Car i  

Connel l  was not  negl i gent  and di d not  i mpr oper l y use t he 

pr emi ses,  t he cour t  of  appeal s concl uded t hat  Connel l  was not  

l i abl e f or  t he f i r e damage.   I d. ,  ¶14.   

¶19 Mar yl and Ar ms pet i t i oned t hi s cour t ,  aski ng us t o 

r evi ew t he cour t  of  appeal s '  det er mi nat i on t hat  t he l ease 

pr ovi s i on was voi d as an at t empt  t o cont r avene t he publ i c pol i cy 

expr essed i n Wi s.  St at .  § 704. 07.   Connel l  f i l ed a r esponse,  

cont endi ng t hat  r evi ew was unnecessar y.   Fur t her ,  she asser t ed 

t hat  t her e was " an al t er nat i ve gr ound t hat  woul d suppor t  t he 

r esul t  i n t hi s case. "   Speci f i cal l y,  she asser t ed t hat  t he 

c i r cui t  cour t ' s  const r uct i on of  t he l ease was unr easonabl e 

because " t he act  of  br i ngi ng a hai r  dr yer  i nt o [ t he]  apar t ment  

or  pl uggi ng i n a hai r  dr yer "  was not  t he cause of  t he f i r e,  as 
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t he t er m " cause"  i s under st ood by i t s pl ai n and or di nar y 

meani ng.   We accept ed r evi ew.  

I I  

¶20 We r evi ew t he gr ant  or  deni al  of  a summar y j udgment  

mot i on usi ng t he same st andar ds and met hod as ar e appl i ed by t he 

c i r cui t  cour t .   Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  

105,  ¶15,  322 Wi s.  2d 21,  777 N. W. 2d 67.   A movi ng par t y i s 

ent i t l ed t o summar y j udgment  i f  t her e ar e no genui ne i ssues of  

mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw.   I d. ;  Wi s.  St at .  § 802. 08( 2) .    

¶21 Her e,  t he mat er i al  f act s ar e undi sput ed.   The quest i on 

i s whet her  Mar yl and Ar ms i s ent i t l ed t o j udgment  as a mat t er  of  

l aw under  t he t er ms of  t he l ease. 7  The i nt er pr et at i on and 

appl i cat i on of  a cont r act  t o undi sput ed f act s pr esent  a quest i on 

of  l aw,  whi ch we r evi ew i ndependent l y of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  and t he cour t  of  appeal s.   Osbor n 

v.  Denni son,  2009 WI  72,  ¶33,  318 Wi s.  2d 716,  768 N. W. 2d 20.    

                                                 
7 Al t hough t he par t i es '  ar gument s i n t hi s case have 

pr i mar i l y f ocused on t he i nt er pr et at i on of  Wi s.  St at .  § 704. 07,  
t he quest i on of  t he i nt er pr et at i on of  t he l ease i s pr oper l y 
bef or e t he cour t .    

Thr oughout  t he l i t i gat i on,  Connel l  has cont i nuousl y 
asser t ed t hat  t he t er ms of  t he l ease do not  i mpose l i abi l i t y  
under  t hese f act s.   The cour t  of  appeal s br i ef l y  opi ned t hat  t he 
t er ms of  t he l ease di d not  i mpose l i abi l i t y  f or  non- negl i gent  
act s,  but  t hen based i t s hol di ng on t he st at ut e.   Connel l ' s  
r esponse t o t he pet i t i on f or  r ev i ew asser t ed t hat  i nt er pr et at i on 
of  t he cont r act  was an al t er nat i ve gr ound t hat  woul d suppor t  t he 
cour t  of  appeal s '  deci s i on.    
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¶22 The pr i mar y goal  i n cont r act  i nt er pr et at i on i s t o 

" gi ve ef f ect  t o t he par t i es '  i nt ent ,  as expr essed i n t he 

cont r act ual  l anguage. "   Sei t z i nger  v.  Cmt y.  Heal t h Net wor k,  2004 

WI  28,  ¶22,  270 Wi s.  2d 1,  676 N. W. 2d 426.   We i nt er pr et  t he 

l anguage " consi st ent  wi t h what  a r easonabl e per son woul d 

under st and t he wor ds t o mean under  t he c i r cumst ances. "   I d.    

¶23 " Wher e t he t er ms of  a cont r act  ar e c l ear  and 

unambi guous,  we const r ue t he cont r act  accor di ng t o i t s l i t er al  

t er ms. "   Gor t on v.  Host ak,  Henzl  & Bi chl er ,  S. C. ,  217 

Wi s.  2d 493,  506,  577 N. W. 2d 617 ( 1998) .   When t he cont r act  

l anguage i s ambi guous,  however ,  " t wo f ur t her  r ul es ar e 

appl i cabl e:  ( 1)  evi dence ext r i nsi c t o t he cont r act  i t sel f  may be 

used t o det er mi ne t he par t i es '  i nt ent  and ( 2)  ambi guous 

cont r act s ar e i nt er pr et ed agai nst  t he dr af t er . "   Sei t z i nger ,  270 

Wi s.  2d 1,  ¶22.    

I I I  

¶24 I n i nt er pr et i ng t hi s r esi dent i al  l ease,  we exami ne t he 

r el evant  por t i on of  t he agr eement  t o di scer n t he par t i es '  

i nt ent .   The Li abi l i t y  Par agr aph pr ovi des:   

[ 1]  Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  
and negl i gent  act s or  br eaches of  t hi s Lease by 
Lessee,  Lessee' s occupant s,  guest s and i nvi t ees.   [ 2]  
Lessee shal l  be l i abl e f or  al l  damage t o t he pr emi ses 
and appl i ances and equi pment  bel ongi ng t her et o,  i n any 
way caused by t he act s of  Lessee,  Lessee' s occupant s,  
guest s and i nvi t ees.  

¶25 I ni t i al l y ,  we f ocus on t he second sent ence of  t he 

Li abi l i t y  Par agr aph because Mar yl and Ar ms asser t s t hat  t hi s 

sent ence unambi guousl y i mposes l i abi l i t y  on t he t enant  f or  t he 



No.  2008AP1700   

 

11 
 

f i r e damage her e.   We t hen t ur n our  f ocus t o t he Li abi l i t y  

Par agr aph as a whol e t o det er mi ne whet her  t he t wo sent ences,  

when r ead t oget her ,  unambi guousl y demonst r at e t hat  t he par t i es 

i nt ended f or  t he t enant  t o be l i abl e under  t hese ci r cumst ances.  

A 

¶26 Our  i nt er pr et at i on of  t he second sent ence cent er s on 

t he f ol l owi ng wor ds:  " Lessee shal l  be l i abl e f or  al l  damage t o 

t he pr emi ses .  .  .  i n any way caused by t he act s of  Lessee[ . ] "   

We begi n by i nt er pr et i ng t he phr ase " i n any way caused by t he 

act s of  Lessee. "    

¶27 Bot h t he c i r cui t  cour t  and Mar yl and Ar ms cont end t hat  

t he expr ess t er ms of  t he second sent ence i mpose absol ut e 

l i abi l i t y  under  t hese f act s.   The ci r cui t  cour t  exami ned t he 

second sent ence of  t he Li abi l i t y  Par agr aph i n i sol at i on and 

det er mi ned t hat  i t  " memor i al i zes t he par t i es '  i nt ent  t hat  t he 

def endant s woul d be l i abl e f or  acci dent al  f i r e damage" ——even 

t hough t he Li abi l i t y  Par agr aph does not  di scuss " acci dent al  f i r e 

damage. "    

¶28 Mar yl and Ar ms i s  mor e ci r cumspect .   I t  expl ai ns t hat  

i t  t ook Connel l ' s  " act s"  of  br i ngi ng t he hai r  dr yer  i nt o t he 

apar t ment  and pl uggi ng i t  i n t o " cause"  t he f i r e wi t hi n t he 

meani ng of  t he l ease.   Mar yl and Ar ms asser t s t hat  t he t enant  i s 

cont r act ual l y l i abl e f or  damages caused by any act  of  t he t enant 8 

                                                 
8 The l ease al so addr esses act s of  t he t enant ' s  occupant s,  

guest s,  and i nv i t ees whi ch cause damage.   Because occupant s,  
guest s,  and i nvi t ees ar e not  at  i ssue i n t hi s case,  we do not  
di scuss t hem f ur t her .     
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i f  t he damage i s t he r esul t  of  somet hi ng " i n t he cont r ol "  of  t he 

t enant .    

¶29 At  or al  ar gument ,  counsel  f or  Mar yl and Ar ms advanced 

t he ar gument  t hat  under  t he t er ms of  t he l ease,  t he t enant  i s 

absol ut el y l i abl e f or  anyt hi ng i n her  cont r ol :  

COURT:  The cont r act  makes t he t enant  absol ut el y 
l i abl e?   

MARYLAND ARMS:  Under  t he c i r cumst ances t hat  ar e i n t he 
cont r ol  of  t he t enant ,  yes,  t hat  i s  my 
concl usi on.  .  .  .     

COURT:  Woul d you be maki ng t he same ar gument  i f  she 
di d not  have i t  pl ugged i n,  but  of  cour se she i s t he 
one t hat  br ought  i t  i n,  and some way i t  was next  t o 
somet hi ng t hat  caused some ot her  pr obl em?   

MARYLAND ARMS:  I f  i t  was t he r esul t  of  somet hi ng out  
of  t he cont r ol  of  t he l andl or d,  my answer  woul d be 
yes.  .  .  .       

¶30 Subsequent l y i n or al  ar gument ,  Mar yl and Ar ms agai n 

emphasi zed t hat  t he meani ng of  t he second sent ence cent er s 

ar ound t he concept  of  " cont r ol " :   

Thi s case i n my opi ni on boi l s down t o one concept ——who 
i s i n cont r ol  of  t he i t em t hat  caused t he 
pr obl em.  .  .  .   Obvi ousl y,  i f  i t  i s  a def ect i ve t oi l et  
i t  i s  t he l andl or d' s t oi l et ,  t he t enant  [ ]  i s  not  i n 
cont r ol  of  t hat .   How el se i s a l andl or d goi ng t o 
t hr ough hi s cont r act  pr ot ect  hi msel f  .  .  .  f r om i t ems 
or  appl i ances t hat  ar e br ought  i nt o t he l andl or d' s 
pr emi ses by a t enant ?  

¶31 Addi t i onal l y,  Mar yl and Ar ms made cl ear  t he br eadt h of  

a t enant ' s l i abi l i t y  under  i t s i nt er pr et at i on of  t he second 

sent ence.   Accor di ng t o Mar yl and Ar ms,  t he second sent ence 

cover s t he " act "  of  i nt r oduci ng any i t em or  appl i ance i nt o t he 

apar t ment :  " [ B] ut  f or  t he act  of  t hi s t enant  t o i nt r oduce i nt o 
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t hi s uni t  t he hai r  dr yer  t hat  caused t he f i r e,  we woul d not  be 

her e. "   The pr obl em wi t h Mar yl and Ar ms'  i nt er pr et at i on of  t he 

second sent ence i s t wof ol d.    

¶32 Fi r st ,  i t  i s  i mpor t ant  t o not e t hat  not  onl y does t he 

wor d " cont r ol "  not  appear  i n t he second sent ence of  t he 

Li abi l i t y  Par agr aph,  t hi s concept  of  " cont r ol "  appear s nowher e 

i n t he ent i r e l ease.   The second sent ence si mpl y does not  

di st i ngui sh bet ween damage t o t hose i t ems t hat  ar e wi t hi n t he 

cont r ol  of  t he t enant  and t hose t hat  ar e not  wi t hi n t he t enant ' s  

cont r ol .   I n essence,  Mar yl and Ar ms asks us t o r ead t he wor d 

" cont r ol "  i nt o t he second sent ence.   At  t he same t i me t hat  

Mar yl and Ar ms asser t s t hat  we shoul d r ead i n t he wor d " cont r ol , "  

i t  cont ends t hat  t he expr ess wor ds of  t he second sent ence 

unambi guousl y demonst r at e t hat  t he par t i es i nt ended t hat  whoever  

cont r ol l ed t he i t em i s l i abl e f or  t he damages.   I t s ar gument s 

ar e at  odds wi t h each ot her .    

¶33 Second,  t aken at  f ace val ue,  t he br eadt h of  Mar yl and 

Ar ms'  const r uct i on of  t he cont r act  woul d pr oduce absur d r esul t s.   

Mar yl and Ar ms asser t s t hat  any act  wi t hi n t he cont r ol  of  t he 

t enant  can gi ve r i se t o l i abi l i t y  under  t he cont r act .   I f  t he 

l andl or d can i dent i f y an " act "  of  t he t enant  t hat  i s  a " cause"  

of  t he damage t o t he pr emi ses,  l i abi l i t y  f or  r epai r i ng t he 

pr emi ses i s shi f t ed t o t he t enant ——r egar dl ess of  how r emot e t he 

t enant ' s act  was f r om t he damage and r egar dl ess of  whet her  t he 

damage woul d not  have occur r ed but  f or  ot her  concur r ent  causes 

out si de of  t he t enant ' s cont r ol .    
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¶34 I magi ne t he f ol l owi ng scenar i o:  A t enant  l eaves t own 

f or  t he weekend,  l ocki ng her  apar t ment .   Whi l e she i s out  of  

t own,  bur gl ar s  br eak i nt o t he apar t ment  t o st eal  her  

possessi ons.   Because t he door  i s l ocked,  t hey br eak a wi ndow t o 

gai n ent r y.   Under  t he second sent ence as const r ued by Mar yl and 

Ar ms,  t he t enant  woul d be l i abl e f or  t he damage t o t he wi ndow.   

The act  of  l ocki ng t he door  was wi t hi n her  cont r ol ,  and but  f or  

t hi s act ,  t he wi ndow woul d not  have been br oken.   Does t he 

l anguage of  t he second sent ence of  t he Li abi l i t y  Par agr aph 

unambi guousl y demonst r at e t he par t i es '  i nt ent  t hat  t he t enant  

shoul d be l i abl e f or  t hi s damage? 

¶35 Li kewi se,  consi der  a scenar i o wher e l i ght ni ng st r i kes 

an appl i ance t hat  t he t enant  br ought  i nt o t he apar t ment ,  and t he 

subsequent  f i r e causes subst ant i al  damage t o t he ent i r e 

apar t ment  compl ex.   Br i ngi ng t he appl i ance i nt o t he apar t ment  

was a cause i n f act  of  t he f i r e.   Was i t  t he i nt ent  of  t he 

par t i es t hat  t he t enant  woul d be l i abl e f or  such damage when 

t hey si gned t he l ease?   

¶36 An i nspect i on of  many apar t ment s woul d l i kel y r eveal  

t hat  t he t enant  has br ought  unt ol d number  of  i t ems i nt o t he 

apar t ment  and has l ef t  many appl i ances t ur ned of f  but  st i l l  

pl ugged i nt o an el ect r i cal  out l et .   Many el ect r i cal  appl i ances 

st i l l  have l i ve wi r es even when t ur ned of f .   I n or der  t o avoi d 

l i abi l i t y ,  di d t he par t i es i nt end t hat  t he t enant  shoul d 

r out i nel y unpl ug such t hi ngs as t he washer  and dr yer ,  mi cr owave,  

t el ephone answer i ng machi ne,  di shwasher ,  al ar m cl ock,  st er eo,  
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t el evi s i on,  DVD pl ayer ,  l amps,  comput er ,  modem,  and el ect r i c 

t oot hbr ush——as wel l  as t he hai r  dr yer ?    

¶37 Her e,  t he second sent ence of  t he Li abi l i t y  Par agr aph 

r equi r es an " act "  of  t he t enant  whi ch " causes"  damage.   We 

cannot  concl ude,  however ,  t hat  t he act s descr i bed above wer e t he 

ki nds of  " act s"  whi ch t he par t i es i nt ended woul d r ender  a t enant  

l i abl e under  t he expr ess wor ds of  t hat  sent ence. 9     

¶38 Accor di ngl y,  we do not  agr ee wi t h t he c i r cui t  cour t  

t hat  t he second sent ence of  t he l i abi l i t y  par agr aph 

unambi guousl y " memor i al i zes t he par t i es '  i nt ent  t hat  t he 

def endant  woul d be l i abl e f or  acci dent al  f i r e damage. "   Because 

t he essent i al  pr i nci pl e posed by Mar yl and Ar ms,  " cont r ol , "  does 

not  appear  i n t he sent ence i n quest i on and because i t  i s  uncl ear  

t hat  t he par t i es i nt ended t hat  t he conduct  her e woul d const i t ut e 

                                                 
9 The di ssent  di smi sses t he above hypot het i cal s as i napt .   

Wi t hout  poi nt i ng t o any pr ovi s i on i n t he l ease t hat  r ef er ences 
" an act  of  God"  or  " cont r ol , "  t he di ssent  concl udes:  " When 
damage i s caused by an unconnect ed t hi r d par t y or  an act  of  God,  
t he l andl or d i s assi gned t he dut y t o f i x  and pay f or  t he damage 
t o t he pr emi ses .  .  .  .  I n t hese si t uat i ons nei t her  par t y 
cont r ol s event s,  and r esponsi bi l i t y  f or  damage i s al l ocat ed. "   
Di ssent ,  ¶104.    

I n f act ,  Mar yl and Ar ms'  expansi ve i nt er pr et at i on of  t he 
l ease woul d assi gn t he t enant  l i abi l i t y  f or  r epai r i ng t he 
pr emi ses——even when t he damage was caused i n subst ant i al  par t  by 
an " unconnect ed t hi r d par t y"  or  an " act  of  God" ——as l ong as t he 
l andl or d coul d i dent i f y some act  of  t he t enant  t hat  was par t  of  
a " causal  chai n. "   See i d. ,  ¶112.   Appl i ances,  even t hose t hat  
ar e pl ugged i n,  nor mal l y do not  spont aneousl y combust  wi t hout  
some i nt er veni ng cause——per haps a def ect  caused by t he 
manuf act ur er  or  f aul t y wi r i ng.   Her e,  t he f act ual  r ecor d i s not  
devel oped,  and not hi ng i n t he r ecor d sheds l i ght  on why t hi s 
par t i cul ar  hai r  dr yer  i gni t ed.            
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an " act "  whi ch woul d i mpose l i abi l i t y  on t he t enant ,  we 

det er mi ne t hat  t he sent ence i n t he r esi dent i al  l ease i s 

ambi guous. 10     

B 

¶39 Even i f  we det er mi ned t hat  t he second sent ence 

unambi guousl y i mposed absol ut e l i abi l i t y  on t he t enant  when r ead 

i n i sol at i on and t hat  such a const r uct i on was r easonabl e,  

however ,  we woul d be f or ced t o pause when exami ni ng t he 

Li abi l i t y  Par agr aph as a whol e.   As t he cour t  of  appeal s has 

expl ai ned when i nt er pr et i ng an i nsur ance pol i cy,  " A pr ovi s i on 

t hat  i s unambi guous i n i t sel f  may be ambi guous i n t he cont ext  of  

t he ent i r e pol i cy. "   Ruenger  v.  Soodsma,  2005 WI  App 79,  ¶10,  

281 Wi s.  2d 228,  695 N. W. 2d 840.    

¶40 " Cont ext ual  ambi gui t y exi st s when a pr ovi s i on i s 

r easonabl y suscept i bl e t o mor e t han one const r uct i on when r ead 

                                                 
10 Al t hough t he di ssent  pur por t s t o r el y on t he t er ms of  t he 

l ease i n concl udi ng t hat  Connel l  i s  l i abl e f or  t he acci dent al  
f i r e damage her e,  i t  i s  appar ent  t hat  t he di ssent ' s concl usi on 
i s unhi nged f r om t he l ease.   I nst ead of  i nt er pr et i ng t he t ext  of  
t he l ease,  t he di ssent  i s based on what  i t  consi der s t o be good 
publ i c pol i cy.    

Li ke Mar yl and Ar ms,  t he di ssent  poses t hat  t he concept  of  
" cont r ol " ——not  f ound i n t he l ease——" i s at  t he hear t  of  a l ease 
t hat  al l ocat es l i abi l i t y  t o t he par t y best  abl e t o cont r ol  
r i sk. "   Di ssent ,  ¶103.   The di ssent  asser t s t hat  " t he t enant  i s 
i n t he best  posi t i on t o manage t he pr emi ses i n a way t hat  
mi ni mi zes r i sk. "  I d.    

The quest i on addr essed i n t hi s  opi ni on i s not  what  r i sk 
al l ocat i on ar r angement  i s most  suppor t ed by publ i c pol i cy.   
Rat her ,  t he quest i on i s whet her  t he t er ms of  t hi s par t i cul ar  
l ease unambi guousl y i mpose l i abi l i t y  on t he t enant  f or  r epai r i ng 
t he pr oper t y damage at  i ssue her e.            



No.  2008AP1700   

 

17 
 

i n t he cont ext  of  t he pol i cy ' s ot her  l anguage. "   Mar ot z v.  

Hal l man,  2007 WI  89,  ¶39,  302 Wi s.  2d 428,  734 N. W. 2d 411.   

" [ T] he poi nt  of  cont ext ual  ambi gui t y [ anal ysi s]  i s  not  t o r ead 

pr ovi s i ons i n i sol at i on. "   I d.  at  ¶43. 11   

¶41 Her e,  i f  t he second sent ence i s r ead as br oadl y as 

Mar yl and Ar ms asser t s,  t hen t he f i r st  sent ence has no 

i ndependent  meani ng.   The f i r s t  sent ence pr ov i des t hat  t he 

t enant  i s " r esponsi bl e"  f or  " i nt ent i onal  and negl i gent  act s or  

br eaches of  t hi s l ease"  by t he t enant  or  her  guest s.   The second 

sent ence pr ovi des t hat  t he t enant  i s " l i abl e f or  al l  

damage .  .  .  i n any way,  caused by t he act s of "  t he t enant  or  

her  guest s.    

¶42 I nt ent i onal  act s,  negl i gent  act s,  and br eaches ar e 

subset s of  t he br oader  cat egor y " any act s. "   I f  t he second 

sent ence cover ed any and al l  " act s, "  t hen i t  woul d necessar i l y  

cover  t he t ypes of  act s descr i bed i n t he f i r st  sent ence.   

Const r ui ng t he second sent ence as br oadl y as Mar yl and Ar ms 

                                                 
11  " For  i nconsi st enci es t o al t er  t he const r uct i on of  an 

ot her wi se unambi guous pr ovi s i on,  t he i nconsi st enci es must  be 
mat er i al  t o t he i ssue i n di sput e and be of  such a nat ur e t hat  a 
r easonabl e i nsur ed woul d f i nd an al t er nat i ve meani ng. "   Mar ot z  
v.  Hal l man,  2007 WI  89,  ¶39,  302 Wi s.  2d 428,  734 N. W. 2d 411.    



No.  2008AP1700   

 

18 
 

asser t s woul d subsume t he meani ng of  t he f i r st  sent ence,  

r ender i ng i t  mer e sur pl usage. 12    

¶43 Gi ven t he r i sk  of  sur pl usage,  we concl ude t hat  t he 

l anguage of  t he second sent ence,  when r ead i n t he cont ext  of  t he 

pol i cy ' s ot her  l anguage,  i s r easonabl y suscept i bl e t o anot her  

const r uct i on measur ed by t he obj ect i ve under st andi ng of  an 

or di nar y t enant .   Thus,  t he t er ms of  t he l ease do not  

unambi guousl y pr ovi de t hat  Connel l  i s  l i abl e f or  t he f i r e damage 

caused i n par t  by her  act s of  br i ngi ng a hai r  dr yer  i nt o t he 

apar t ment  and pl uggi ng i t  i n t o an el ect r i cal  out l et . 13   

                                                 
12  At  or al  ar gument ,  counsel  f or  t he ami ci  appear ed t o 

agr ee t hat  Mar yl and Ar ms'  i nt er pr et at i on woul d r ender  t he f i r st  
sent ence sur pl usage.   Counsel  asser t ed t hat  t he second sent ence 
was cl ear  and t hat  " ' i n any way caused by'  means ' i n any way 
caused by. ' "   The cour t  asked counsel :  " But  why do you need t he 
f i r st  sent ence i f  you i nt er pr et  t he second sent ence t o mean t he 
t enant  i s absol ut el y l i abl e,  whi ch i s r eal l y what  you' r e sayi ng,  
f or  any damage caused by t he t enant ' s act ——r egar dl ess of  
negl i gence or  i nt ent i onal ?"   Counsel  r esponded:  " Exact l y .  .  .  ,  
I  don' t  t hi nk you need t he f i r st  sent ence.   I  t hi nk t o hol d t he 
t enant  l i abl e her e you onl y need t he second sent ence. "      

13 I n i t s br i ef  t o t he cour t ,  Mar y l and Ar ms hi ghl i ght s seven 
addi t i onal  pr ovi s i ons i n t he r esi dent i al  l ease and one r ul e 
cont ai ned i n an appendi x t o t he l ease agr eement .   Wi t hout  
pr ovi di ng any anal ysi s,  i t  asser t s t hat  " whi l e t he maj or i t y of  
t he appel l at e pr oceedi ngs f ocused on [ t he Li abi l i t y  Par agr aph] ,  
t hi s Cour t  can f i nd t he Connel l s l i abl e f or  t he pr oper t y damage 
pur suant  t o"  each of  t he hi ghl i ght ed pr ovi s i ons.   Gener al l y,  we 
do not  r espond t o i ssues t hat  have not  been f ul l y devel oped or  
br i ef ed.   St at e v.  Johnson,  2009 WI  57,  ¶71,  318 Wi s.  2d 21,  767 
N. W. 2d 207.  
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C 

¶44 Havi ng det er mi ned t hat  t her e i s ambi gui t y whet her  t he 

second sent ence of  t he l ease i s r ead i n i sol at i on or  i n 

conj unct i on wi t h t he f i r st  sent ence,  we must  const r ue t he wor ds 

t o det er mi ne t he meani ng.   The pr i nci pl e t hat  ambi gui t i es ar e 

const r ued agai nst  t he dr af t er  i s  a " deepl y r oot ed doct r i ne"  of  

cont r act  i nt er pr et at i on.   Wal t er s v.  Nat ' l  Pr ops. ,  LLC,  2005 WI  

87,  ¶13,  282 Wi s.  2d 176,  699 N. W. 2d 71.   " I n choosi ng among t he 

r easonabl e meani ngs of  [ an agr eement ] ,  t hat  meani ng i s gener al l y  

pr ef er r ed whi ch oper at es agai nst  t he par t y who suppl i es t he 

wor ds[ . ] "   Rest at ement  ( Second)  of  Cont r act s § 206 ( 1979) . 14   

                                                                                                                                                             
Never t hel ess,  i t  appear s t hat  most  of  t he pr ovi s i ons 

hi ghl i ght ed by Mar yl and Ar ms ar e i napt .   For  i nst ance,  par agr aph 
3. 3 pr ovi des t hat  t he l andl or d " shal l  not  be l i abl e t o Lessee or  
ot her s .  .  .  f or  any damage t o or  l oss of  any per sonal  pr oper t y 
l ocat ed i n or  about  t he pr emi ses[ . ] "   Si mi l ar l y,  par agr aph 
8. 1( d)  pr ovi des t hat  t he l andl or d " shal l  not  be l i abl e f or  any 
l oss .  .  .  whi ch Lessee may sust ai n. "   Mar yl and Ar ms'  l i abi l i t y  
t o Connel l  i s  not  at  i ssue i n t hi s case.   The onl y pr ovi s i on 
whi ch mi ght  be r el evant  i s par agr aph 3. 2,  use r est r i ct i ons.   I t  
pr ovi des:  " Lessee shal l  not  use or  keep i n or  about  t he pr emi ses 
any ar t i c l e or  t hi ng whi ch woul d i n any manner  i ncr ease t he r i sk  
of  f i r e .  .  .  . "   Mar yl and Ar ms has not  pr esent ed any anal ysi s 
or  ar gument  about  how t hat  pr ovi s i on appl i es t o t hese f act s.    

14 The comment s t o t he Rest at ement  expl ai n t he r at i onal e 
under l y i ng t hi s r ul e:   

Wher e one par t y chooses t he t er ms of  a cont r act ,  he i s 
l i kel y t o pr ovi de mor e car ef ul l y  f or  t he pr ot ect i on of  
hi s own i nt er est s t han f or  t hose of  t he ot her  par t y.   
He i s al so mor e l i kel y t han t he ot her  par t y t o have 
r eason t o know of  uncer t ai nt i es i n meani ng.   I ndeed,  
he may l eave meani ng del i ber at el y obscur e,  i nt endi ng 
t o deci de at  a l at er  dat e what  meani ng t o asser t .    
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¶45 When possi bl e,  cont r act  l anguage shoul d be const r ued 

t o gi ve meani ng t o ever y wor d,  " avoi di ng const r uct i ons whi ch 

r ender  por t i ons of  a cont r act  meani ngl ess,  i nexpl i cabl e or  mer e 

sur pl usage. "   Kast en v.  Dor al  Dent al  USA,  LLC,  2007 WI  76,  ¶48,  

301 Wi s.  2d 598,  733 N. W. 2d 300.   Connel l  asser t s t hat  t he onl y  

way t o r ead t he Li abi l i t y  Par agr aph and gi ve meani ng t o bot h 

sent ences i s t o const r ue " any act s"  i n t he second sent ence t o 

r ef er  t o t he t ypes of  act s enumer at ed i n t he f i r st  sent ence.    

¶46 Connel l  of f er s an al t er nat i ve t o Mar yl and Ar ms'  

asser t i on t hat  t he Li abi l i t y  Par agr aph i mposes absol ut e 

l i abi l i t y .   She expl ai ns t hat  t he f i r st  sent ence assi gns 

" r esponsi bi l i t y"  t o t he t enant  f or  " i nt ent i onal  or  negl i gent  

act s [ and]  br eaches of  t hi s l ease. "   Under  t he f i r st  sent ence,  

t he t enant  i s " r esponsi bl e"  r egar dl ess of  whet her  t he act  or  

br each of  t he l ease i s t he act  of  t he t enant  or  of  t he t enant ' s 

" occupant ,  guest ,  or  i nvi t ee. "   The second sent ence descr i bes 

what  t he t enant  i s l i abl e f or  i f  she br eaches t he dut i es 

descr i bed i n t he f i r st  sent ence——t he t enant  i s l i abl e f or  t he 

damage caused t o " t he pr emi ses and appl i ances and equi pment  

bel ongi ng t her et o. "    

¶47 Because Connel l ' s  i nt er pr et at i on const r ues t he 

ambi gui t y agai nst  t he dr af t er  and avoi ds a const r uct i on t hat  

woul d r ender  t he f i r st  sent ence meani ngl ess sur pl usage,  we 

                                                                                                                                                             
Rest at ement  ( Second)  of  Cont r act s § 206 ( 1979)  cmt .  a.   Fur t her ,  
" [ t ] hi s r ul e i s of t en i nvoked i n cases of  st andar di zed cont r act s 
and i n cases wher e t he dr af t i ng par t y has t he st r onger  
bar gai ni ng posi t i on. "   I d. ;  see al so Gor t on v.  Host ak,  Henzl  & 
Bi chl er ,  S. C. ,  217 Wi s.  2d 493,  506,  577 N. W. 2d 617 ( 1998) .  
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concl ude t hat  she of f er s t he mor e r easonabl e i nt er pr et at i on of  

t he Li abi l i t y  Par agr aph.   Ther ef or e,  we r ead t he " act s"  

di scussed i n t he second sent ence t o r ef er  t o t he act s t hat  t he 

l ease pr ovi des r esponsi bi l i t y  f or  i n t he f i r st  sent ence——

i nt ent i onal  or  negl i gent  act s or  br eaches of  t he l ease.   Such a 

const r uct i on of  t he l ease compor t s wi t h anot her  pr i nci pl e of  

cont r act  i nt er pr et at i on——i t  avoi ds a const r uct i on t hat  pr oduces 

an absur d r esul t .    

¶48 Gi ven t hat  our  const r uct i on of  t he l ease i s 

di sposi t i ve,   we decl i ne t o addr ess whet her  any l ease pr ovi s i on 

t hat  assi gned l i abi l i t y  t o a t enant  f or  damages not  caused by 

negl i gent  act s or  mi suse woul d cont r avene t he publ i c pol i cy set  

f or t h i n Wi s.  St at .  § 704. 07. 15  Typi cal l y,  an appel l at e cour t  

shoul d deci de cases on t he nar r owest  possi bl e gr ounds.   St at e v.  

Bl al ock,  150 Wi s.  2d 688,  703,  442 N. W. 2d 514 ( Ct .  App.  1989) .   

I ssues t hat  ar e not  di sposi t i ve need not  be addr essed.   Gr oss v.  

Hof f man,  227 Wi s.  296,  300,  277 N. W.  663 ( 1938) .    

¶49 I n sum,  because t he essent i al  pr i nci pl e posed by 

Mar yl and Ar ms,  " cont r ol , "  does not  appear  i n t he sent ence i n 

quest i on and because i t  i s  unc l ear  t hat  t he par t i es i nt ended 

t hat  t he conduct  her e woul d const i t ut e an " act "  t hat  woul d 

i mpose l i abi l i t y  on t he t enant ,  we det er mi ne t hat  t he sent ence 

i n t he r esi dent i al  l ease i s ambi guous.   Fur t her ,  t he ambi gui t y 

                                                 
15   The ami ci  expr essed concer ns t hat  t he cour t  of  appeal s '  

r ul i ng i mpedes t he f r eedom t o cont r act .   Because our  concl usi on 
i s based sol el y on an i nt er pr et at i on of  t hi s l ease,  t he f r eedom 
t o cont r act  i s  not  i mpl i cat ed by t hi s deci s i on.   We save f or  
anot her  day a di scussi on of  t he scope of  Wi s.  St at .  § 704. 07.  



No.  2008AP1700   

 

22 
 

i s compounded when t hat  sent ence i s r ead i n t he cont ext  of  t he 

par agr aph as a whol e,  because Mar yl and Ar ms'  const r uct i on of  

t hat  sent ence woul d r ender  t he pr ecedi ng sent ence sur pl usage.   

Thus,  we concl ude t hat  t he t er ms of  t he l ease do not  

unambi guousl y pr ovi de t hat  Connel l  i s  l i abl e f or  t he f i r e damage 

caused i n par t  by her  act s of  br i ngi ng a hai r  dr yer  i nt o t he 

apar t ment  and pl uggi ng i t  i n t o an el ect r i cal  out l et .  

¶50 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s,  al bei t  on a di f f er ent  r at i onal e.  

By the Court.—The anal ysi s of  t he cour t  of  appeal s i s 

modi f i ed,  and,  as modi f i ed,  af f i r med.    
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¶51 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on and agr ee t hat  t he l ease at  i ssue does not  

unambi guousl y pr ovi de t hat  t he t enant ,  Car i  Connel l  ( Connel l ) ,  

i s  l i abl e f or  t he f i r e damage caused by her  hai r  dr yer ,  see 

maj or i t y op. ,  ¶43,  especi al l y s i nce t he par t i es st i pul at ed t hat  

nei t her  Connel l  nor  Mar yl and Ar ms Li mi t ed Par t ner shi p ( Mar yl and 

Ar ms)  was negl i gent .   Ther ef or e,  t he l ease must  be const r ued 

agai nst  t he dr af t er  and i n f avor  of  t he t enant .   See Wal t er s v.  

Nat ' l  Pr ops. ,  2005 WI  87,  ¶13,  282 Wi s.  2d 176,  699 N. W. 2d 71 

( pr ovi di ng t hat  t hi s cour t  adher es t o t he " uni ver sal l y accept ed 

l egal  maxi m t hat  any ambi gui t i es i n a document  ar e t o be 

const r ued unf avor abl y t o t he dr af t er " ) ;  see al so Fer gen v.  

Lyons,  162 Wi s.  131,  135,  155 N. W.  935 ( 1916)  ( " [ I ] n case of  any 

ambi gui t y i n t he pr ovi s i on of  a l ease .  .  .  ,  t he const r uct i on 

shoul d be adopt ed whi ch wi l l  f avor  t he t enant  r at her  t han one 

whi ch wi l l  f avor  t he l andl or d. " ) .   I n t hi s case,  t he l ease does 

not  unambi guousl y al l ocat e l i abi l i t y  t o t he t enant  f or  f i r e 

damage caused by her  hai r  dr yer ——t hat  i s,  f i r e damage caused by 

nei t her  t he l andl or d' s " negl i gence or  i nt ent i onal  act , "  Wi s.  

St at .  § 704. 07( 2) ( c) ,  nor  t he t enant ' s " negl i gence or  i mpr oper  

use"  of  t he apar t ment ,  § 704. 07( 3) ( a) .   The benef i t  of  t he 

ambi gui t y must  t her ef or e f al l  i n t he t enant ' s f avor .   I  wr i t e 

separ at el y,  however ,  t o c l ar i f y t hat  par t i es ar e not  necessar i l y  

pr ohi bi t ed f r om al l ocat i ng l i abi l i t y  by cont r act ,  see di ssent ,  

¶122,  so l ong as i t  i s  done cl ear l y and i s ot her wi se enf or ceabl e 

by l aw.    
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¶52 Wi sconsi n St at .  § 704. 07 out l i nes t he gener al  dut i es 

of  a l andl or d and t enant  wi t h r espect  t o r epai r i ng l eased 

pr emi ses.   To det er mi ne t he par t i es '  dut i es,  i t  i s  i nst r uct i ve 

t o go t hr ough each subsect i on of  § 704. 07.   A r evi ew of  each 

subsect i on makes cl ear  t hat  § 704. 07 does not  di ct at e who i s 

l i abl e f or  r epai r  when t he pr emi ses ar e damaged by f i r e caused 

by nei t her  t he l andl or d' s " negl i gence or  i nt ent i onal  act "  nor  

t he t enant ' s " negl i gence or  i mpr oper  use. "   

¶53 As a pr el i mi nar y mat t er ,  subsect i on ( 1)  pr ovi des t hat  

Wi s.  St at .  § 704. 07 appl i es " t o al l  r esi dent i al  t enanci es"  and 

t hat  " [ a] n agr eement  t o wai ve t he r equi r ement s of  t hi s sect i on 

i n a r esi dent i al  t enancy i s voi d. "   § 704. 07( 1) .  

¶54 Pur suant  t o subsect i on ( 2) ,  t he l andl or d has t he dut y 

t o " [ m] ake al l  necessar y st r uct ur al  r epai r s"  " [ e] xcept  f or  

r epai r s made necessar y by t he negl i gence of ,  or  i mpr oper  use of  

t he pr emi ses by,  t he t enant . "   Wi s.  St at .  § 704. 07( 2) ( a) 3.   

Accor di ngl y,  under  § 704. 07( 2) ,  t he l andl or d has t he pr i mar y 

dut y t o r epai r  unl ess t he r epai r s ar e made necessar y by t he 

t enant ' s negl i gence or  i mpr oper  use of  t he pr emi ses.   However ,  

s i gni f i cant  t o t hi s case,  subsect i on ( 2)  does not  appl y " [ i ] f  

t he pr emi ses ar e damaged by f i r e,  wat er  or  ot her  casual t y,  not  

t he r esul t  of  t he negl i gence or  i nt ent i onal  act  of  t he 

l andl or d. "   § 704. 07( 2) ( c) .   I nst ead,  " ei t her  sub.  ( 3)  or  ( 4)  

gover ns. "   I d.   Hence,  i t  seems t hat  i f  t he l andl or d' s 

negl i gence or  i nt ent i onal  act  caused t he " f i r e,  wat er  or  ot her  

casual t y"  damage,  t hen t he dut y t o r epai r  r emai ns wi t h t he 

l andl or d,  as pr ovi ded i n subsect i on ( 2) .   However ,  i f  t he " f i r e,  
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wat er  or  ot her  casual t y"  damage i s caused by somet hi ng ot her  

t han t he l andl or d' s negl i gence or  i nt ent i onal  act ,  t hen we must  

t ur n t o subsect i on ( 3)  or  ( 4) .   

¶55 I n t hi s case,  Connel l ' s  apar t ment  was damaged by f i r e.   

The par t i es st i pul at ed t hat  Connel l ' s  " hai r  dr yer  was t he cause 

of  t he f i r e"  and t hat  " Connel l  di d not  pr evi ousl y know of  any 

def ect  i n sai d hai r  dr yer . "   Accor di ngl y,  t he par t i es st i pul at ed 

t hat  t he f i r e was caused by somet hi ng ot her  t han t he negl i gence 

or  i nt ent i onal  act  of  t he l andl or d or  t he negl i gence or  i mpr oper  

use of  t he pr emi ses by t he t enant .  

¶56 As I  t ur n t o subsect i on ( 3) ,  i t  out l i nes t he t enant ' s 

dut y t o r epai r  t he damage and r est or e t he appear ance of  t he 

pr emi ses " [ i ] f  t he pr emi ses ar e damaged by t he negl i gence or  

i mpr oper  use of  t he pr emi ses by t he t enant . "   Wi s.  St at .  

§ 704. 07( 3) ( a) .   I n such i nst ances t he l andl or d " may el ect  t o 

under t ake t he r epai r , "  but  " t he t enant  must  r ei mbur se t he 

l andl or d f or  t he r easonabl e cost  t her eof . "   I d.  

¶57 Gi ven t he par t i es '  st i pul at i on t hat  t he f i r e damage 

was caused by Connel l ' s  hai r  dr yer ,  as opposed t o Connel l ' s  

negl i gence or  i mpr oper  use of  t he apar t ment ,  t he t enant ' s dut y 

t o r epai r  under  subsect i on ( 3)  does not  gover n t he f act s of  t hi s  

case,  and we must  t hen t ur n t o subsect i on ( 4) .  

¶58 Subsect i on ( 4)  pr ovi des t he t enant  wi t h cer t ai n 

opt i ons and r i ght s " [ i ] f  t he pr emi ses become unt enant abl e 

because of  damage by f i r e,  wat er  or  ot her  casual t y" :  
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1.  " [ T] he t enant  may r emove f r om t he pr emi ses unl ess 

t he l andl or d pr oceeds pr ompt l y t o r epai r  or  

r ebui l d" ;  

2.  The t enant  may r emove i f  t he i nconveni ence by 

r eason of  t he nat ur e and per i od of  r epai r  or  

r ebui l di ng " woul d i mpose undue har dshi p on t he 

t enant " ;  

3.  The t enant  may r emai n i n possessi on of  t he 

pr emi ses,  pr ovi ded t hat  " r ent  abat es t o t he ext ent  

t he t enant  i s depr i ved of  t he f ul l  nor mal  use of  

t he pr emi ses" ;  and 

4.  I f  t he t enant  j ust i f i abl y moves out  under  

subsect i on ( 4) ,  " t he t enant  i s not  l i abl e f or  r ent  

af t er  t he pr emi ses become unt enant abl e and t he 

l andl or d must  r epay any r ent  pai d i n advance 

appor t i oned t o t he per i od af t er  t he pr emi ses become 

unt enant abl e. "  

Wi s.  St at .  § 704. 07( 4) .   These opt i ons and r i ght s do not  

seemi ngl y appl y i f  t he damage i s caused by t he t enant ' s 

negl i gence or  i mpr oper  use.   I d.    

¶59 As t he di ssent  poi nt s out ,  i n t hi s case,  nei t her  t he 

pl eadi ngs nor  t he par t i es '  st i pul at i on of  f act s expr essl y 

i ndi cat es whet her  Connel l ' s  apar t ment  became unt enant abl e 

because of  t he f i r e damage.   Di ssent ,  ¶127.   However ,  at  or al  

ar gument ,  counsel  f or  Mar yl and Ar ms appear ed t o concede t hat  t he 

apar t ment  was unt enant abl e:  

At t or ney Wynn:  [ Connel l ]  went  t o bed at  ni ght ,  
l ef t  her  hai r  dr yer  pl ugged i n,  pr esumabl y of f .   When 



No.   2008AP1700. akz 

 

5 
 

she woke up,  t he apar t ment  was on f i r e and caused over  
$8000 of  damages.   For t unat el y  no one was per sonal l y 
i nj ur ed;  however ,  t he apar t ment  was dest r oyed.  

Cour t :  I f  t he apar t ment  was dest r oyed,  I  assume 
t hat  i t  was uni nhabi t abl e.   I s t hat  cor r ect ? 

At t or ney Wynn:  Yes.   And i n f act ,  i n t hi s 
par t i cul ar  c i r cumst ance .  .  .  t he t enant  was r el ocat ed 
t o anot her  apar t ment  owned al so by Mar yl and Ar ms.  

Mar yl and Ar ms subsequent l y r epai r ed t he damaged apar t ment  and 

bi l l ed Connel l  f or  t he cost ,  mi nus her  $200 secur i t y deposi t ,  

f or  a t ot al  of  $8, 533. 81.   Accor di ng t o Connel l ,  Mar yl and Ar ms 

t er mi nat ed her  t enancy when she r ef used t o pay.  

¶60 Assumi ng t hat  t he f i r e damage di d i n f act  r ender  

Connel l ' s  apar t ment  unt enant abl e,  Connel l  was wel l  wi t hi n her  

r i ght s t o r emove f r om t he pr emi ses whi l e Mar yl and Ar ms r epai r ed.   

See Wi s.  St at .  § 704. 07( 4) .   However ,  subsect i on ( 4)  i s s i l ent  

as t o who i s r esponsi bl e f or  t he cost s of  r epai r .   I nvoki ng 

par agr aph 3. 6 of  i t s  l ease, 1 Mar yl and Ar ms demanded t hat  Connel l  

r ei mbur se i t  f or  t he r epai r  cost s.    

¶61 However ,  t he par t i es '  f r eedom t o cont r act  i s  subj ect  

t o our  " uni ver sal l y accept ed l egal  maxi m t hat  any ambi gui t i es i n 

a document  ar e t o be const r ued unf avor abl y t o t he dr af t er . "   See 

Wal t er s,  282 Wi s.  2d 176,  ¶13;  see al so Fer gen,  162 Wi s.  at  135.   

I n my vi ew,  t he l ease at  i ssue does not  unambi guousl y al l ocat e 

                                                 
1 Par agr aph 3. 6 pr ovi des:   

Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  and 
negl i gent  act s or  br eaches of  t hi s Lease by Lessee,  
Lessee' s occupant s,  guest s and i nvi t ees.   Lessee shal l  
be l i abl e f or  al l  damage t o t he pr emi ses and 
appl i ances and equi pment  bel ongi ng t her et o,  i n any way 
caused by t he act s of  Lessee,  Lessee' s occupant s,  
guest s and i nvi t ees.  
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l i abi l i t y  t o Connel l  f or  t he f i r e damage caused by her  hai r  

dr yer  and must  t her ef or e be const r ued i n her  f avor .    

¶62 Accor di ng t o Mar yl and Ar ms,  t he second sent ence of  

par agr aph 3. 6 of  t he l ease unambi guousl y i mposes absol ut e 

l i abi l i t y  on t he t enant  f or  al l  damage " i n any way"  caused by 

t he t enant ' s " act s, "  be t hey negl i gent  or  ot her wi se.   Mar yl and 

Ar ms ar gues t hat  Connel l  i s  t her ef or e l i abl e f or  t he f i r e damage 

because Connel l  br ought  t he hai r  dr yer  i nt o t he apar t ment .   I  do 

not  agr ee wi t h Mar yl and Ar ms'  and t he di ssent ' s posi t i on t hat  

t he l ease unambi guousl y al l ocat es l i abi l i t y  t o t he t enant  f or  

any damage caused by anyt hi ng t he t enant  br i ngs i nt o her  

apar t ment .   See di ssent ,  ¶¶74- 76.  

¶63 The ambi gui t y i s f ur t her  shown by t he f act  t hat  wer e 

we t o accept  Mar yl and Ar ms'  i nt er pr et at i on of  t he second 

sent ence of  par agr aph 3. 6,  t he f i r st  sent ence woul d be r ender ed 

meani ngl ess.   See maj or i t y op. ,  ¶41.   The f i r st  sent ence i mposes 

r esponsi bi l i t y  ont o t he t enant  f or  al l  t he t enant ' s " i nt ent i onal  

and negl i gent  act s or  br eaches. "   The t enant ' s " i nt ent i onal  and 

negl i gent  act s"  ar e necessar i l y  encompassed i n t he second 

sent ence' s cat egor y of  t he t enant ' s " act s. "   Thus,  " [ c] onst r ui ng 

t he second sent ence as br oadl y as Mar yl and Ar ms asser t s woul d 

subsume t he meani ng of  t he f i r st  sent ence. "   Maj or i t y op. ,  ¶42.   

We must  avoi d a const r uct i on of  t he l ease whi ch r ender s por t i ons 

of  t he " ' meani ngl ess,  i nexpl i cabl e or  mer e sur pl usage. ' "   Kast en 

v.  Dor al  Dent al  USA,  LLC,  2007 WI  76,  ¶48,  301 Wi s.  2d 598,  733 

N. W. 2d 300 ( quot i ng Goebel  v.  Fi r st  Fed.  Sav.  & Loan Ass' n of  

Raci ne,  83 Wi s.  2d 668,  680,  266 N. W. 2d 352 ( 1978) ) ;  see al so 
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Baker  v.  McDel  Cor p. ,  53 Wi s.  2d 71,  76- 77,  191 N. W. 2d 846 

( 1971) .  

¶64 Because t he l ease does not  unambi guousl y al l ocat e 

l i abi l i t y  t o Connel l  f or  f i r e damage caused by t he mer e f act  

t hat  she br ought  a hai r  dr yer  i nt o her  apar t ment ,  we must  

const r ue t he l ease i n her  f avor .   For  t hat  r eason,  I  

r espect f ul l y concur .  
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¶65 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s di sput e 

r equi r es us t o i nt er pr et  an apar t ment  l ease and t o squar e i t s 

t er ms wi t h Wi s.  St at .  § 704. 07,  whi ch set s out  cer t ai n r i ght s 

and dut i es of  l andl or ds and t enant s.  

THE LEASE 

¶66 I n November  2005,  Car i  Connel l ,  21,  r ent ed an 

apar t ment  i n a 41- uni t  bui l di ng i n Mi l waukee.   She si gned a 9-

page l ease.   The l ease was co- si gned by Car i ' s  mot her ,  Li nda,  

who per sonal l y guar ant eed payment  of  any and al l  sums due t o t he 

l essor  under  t he l ease.   The l ease was r enewed f or  a second year  

i n 2006.  

¶67 The l ease cont ai ns numer ous pr ovi s i ons per t ai ni ng t o 

such mat t er s as r ent ,  t he secur i t y deposi t ,  t he obl i gat i ons of  

t he l essee ( t enant ) ,  and t he r i ght s of  t he l essor  ( l andl or d) .   

Among t hese pr ovi s i ons ar e t he f ol l owi ng:  

 2. 3 Sai d pr emi ses shal l  be l ef t  by Lessee i n a 
c l ean and undamaged condi t i on.   The cost  or  est i mat e 
of  r epai r i ng any damage t o sai d pr emi ses whi ch i s not  
l i s t ed i n t he Apar t ment  I nspect i on Repor t  shal l  be 
deduct ed f r om t he secur i t y deposi t ,  as wi l l  t he cost  
of  r est or i ng t he pr emi ses t o a c l ean and r ent abl e 
condi t i on,  nor mal  wear  and t ear  except ed.  

 .  .  .  .   

 3. 3 Lessor  not  l i abl e f or  pr oper t y damage or  
l oss.   Lessee expr essl y agr ees t hat  Lessor  shal l  not  
be l i abl e t o Lessee or  ot her s,  i ncl udi ng Lessee' s 
guest s,  occupant s and i nvi t ees,  f or  any damage t o or  
l oss of  any per sonal  pr oper t y l ocat ed i n or  about  t he 
pr emi ses,  or  t he bui l di ng of  whi ch t he pr emi ses ar e a 
par t ,  wher e sai d damage or  l oss r esul t s f r om any cause 
what soever ,  ot her  t han t he negl i gent  act s of  Lessor .   
I t  i s  t he r esponsi bi l i t y  of  t he Lessee t o pr ovi de 
i nsur ance f or  t hei r  per sonal  pr oper t y.  
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 .  .  .  .   

 3. 5 Lessee t o keep pr emi ses cl ean and i n good 
r epai r .   Lessee shal l  keep t he pr emi ses i n a c l ean,  
t enant abl e condi t i on and i n as good r epai r  as at  t he 
begi nni ng of  t he Lease t er m,  nor mal  wear  and t ear  
except ed.  

 3. 6 Lessee r esponsi bl e f or  act s and br eaches of  
Lease by Lessee and Lessee' s occupant s,  guest s and 
i nvi t ees.   Lessee shal l  be r esponsi bl e f or  al l  
i nt ent i onal  and negl i gent  act s or  br eaches of  t hi s 
Lease by Lessee,  Lessee' s occupant s,  guest s and 
i nvi t ees.   Lessee shal l  be l i abl e f or  al l  damage t o 
t he pr emi ses and appl i ances and equi pment  bel ongi ng 
t her et o,  i n any way caused by t he act s of  Lessee,  
Lessee' s occupant s,  guest s and i nvi t ees.  

 .  .  .  .   

 6.  DAMAGE OR DESTRUCTI ON BY FI RE OR OTHER 
CASUALTY.   Subj ect  t o Wi sconsi n Law,  i n t he event  t hat  
t he Leased pr emi ses suf f er s casual t y l oss or  damage as 
a r esul t  of  f i r e or  ot her  casual t y,  and i n t he event  
t hat ,  as a r esul t  of  sai d l oss or  damage,  t he Leased 
pr emi ses ar e r ender ed uni nhabi t abl e,  and i n t he event  
t he pr emi ses may be r est or ed or  t he damages r epai r ed,  
t hi s Lease and t he l i abi l i t y  f or  r ent  shal l  cont i nue,  
except  t hat  sai d l i abi l i t y  f or  r ent  shal l  be abat ed 
dur i ng any per i od of  r epai r  or  r econst r uct i on.   I n t he 
event  t he pr emi ses cannot  be r epai r ed wi t hi n s i xt y 
( 60)  days f r om t he happeni ng of  such i nj ur y,  t hen t hi s 
Lease shal l  cease and t er mi nat e f r om t he dat e of  such 
i nj ur y.   Sai d l i abi l i t y  f or  r ent  shal l  not  abat e i f  
t he l oss,  damages or  i nj ur y t o t he demi sed pr emi ses i s 
caused by t he negl i gence of  Lessee,  Lessee' s 
occupant s,  guest s or  i nvi t ees.  

( Emphasi s added. )  

¶68 The pur pose of  sever al  of  t he l ease pr ovi s i ons i s t o 

l i mi t  t he l i abi l i t y  of  one of  t he par t i es.   The l ease al so 

al l ocat es l i abi l i t y  f or  a casual t y l i ke f i r e or  ot her  damage t o 

t he pr emi ses i n s i t uat i ons wher e nei t her  par t y i s at  f aul t .   For  

i nst ance,  t he l essee i s made r esponsi bl e f or  i nt ent i onal  and 

negl i gent  act s or  br eaches of  t he l ease by t he l essee' s 
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occupant s,  guest s and i nvi t ees,  even t hough t he l essee 

per sonal l y may be whol l y wi t hout  f aul t .   Sect i on 3. 6.  

I NTERPRETI NG THE LEASE 

¶69 Thi s case i nvol ves an acci dent al  f i r e i n Car i ' s  

apar t ment  i n 2007 t hat  caused mor e t han $8, 500 i n damage t o t he 

pr emi ses.   The f i r st  i ssue i s whet her  t he l ease assi gns 

l i abi l i t y  f or  t hi s damage t o t he t enant  under  c i r cumst ances i n 

whi ch t he f i r e was caused by a hai r  dr yer  owned by t he t enant ,  

af t er  t he t enant  br ought  t he hai r  dr yer  i nt o t he apar t ment ,  

pl ugged i t  i n,  and l ef t  i t  pl ugged i n over ni ght .  

¶70 The cr i t i cal  l ease pr ovi s i on,  Sect i on 3. 6,  r eads as 

f ol l ows:  

Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  and 
negl i gent  act s or  br eaches of  t hi s Lease by Lessee,  
Lessee' s occupant s,  guest s and i nvi t ees.   Lessee shal l  
be l i abl e f or  al l  damage t o t he pr emi ses and 
appl i ances and equi pment  bel ongi ng t her et o,  i n any way 
caused by t he act s of  Lessee,  Lessee' s occupant s,  
guest s and i nvi t ees.   ( Emphasi s added. )  

¶71 The l andl or d does not  c l ai m t hat  t he t enant  was 

negl i gent  or  t hat  t he t enant  i nt ent i onal l y br eached any 

pr ovi s i on of  t he l ease.   The l andl or d does cl ai m,  however ,  t hat  

t he t enant  caused t he damage.   The l andl or d c l ai ms t hat  t he 

t enant  " caused"  t he damage by act s whi ch,  t hough i n t hemsel ves 

i nnocent ,  wer e nonet hel ess i nt ent i onal  and l ed t o t he f i r e i n 

Car i ' s  bat hr oom.  

¶72 The wor d " cause"  has a wel l - est abl i shed meani ng i n 

Wi sconsi n l aw.   When det er mi ni ng whet her  an act  " caused"  an 

i nj ur y or  har m as a f act ual  mat t er ,  t he t est  i s  whet her  t he act  

was a " subst ant i al  f act or "  i n causi ng t he i nj ur y or  har m.   
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Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶47,  309 

Wi s.  2d 541,  749 N. W. 2d 581 ( " One i s causal l y negl i gent  when hi s  

or  her  conduct  i s a subst ant i al  f act or  i n causi ng i nj ur y t o 

anot her . " ) ;  see Wi s.  JI ——Ci vi l  1500.  

¶73 Causat i on i s one of  t he f undament al  el ement s i n a 

negl i gence cl ai m.   Cause quest i ons ask whet her  t her e was a 

causal  connect i on bet ween t he negl i gence of  any per son and t he 

i nj ur y c l ai med.   The quest i ons do not  ask about  " t he cause"  but  

r at her  " a cause. "   Ul t i mat el y,  t he f act - f i nder  must  det er mi ne 

whet her  a par t y ' s negl i gence was a subst ant i al  f act or  i n 

pr oduci ng t he i nj ur y.   Wi s.  JI ——Ci vi l  1500.  

¶74 Her e,  t he l andl or d i s not  r equi r ed t o est abl i sh 

negl i gence.   The l andl or d i s not  r equi r ed even t o al l ege 

negl i gence because t he l ease makes t he t enant  l i abl e f or  damage 

t o t he pr emi ses " i n any way caused by t he act s of  t he Lessee. "   

( Emphasi s added. )   The f ocus,  t hen,  i s on t he causal  connect i on 

bet ween act s of  t he t enant  and damage t o t he pr emi ses.   Wer e t he 

act s of  t he t enant  subst ant i al  f act or s i n pr oduci ng t he damage 

t o t he pr emi ses?  Speci f i cal l y,  wer e Car i ' s  act s i n pl uggi ng i n 

her  hai r  dr yer  and l eavi ng i t  pl ugged i n over ni ght ,  or  l onger ,  

subst ant i al  f act or s i n causi ng t he f i r e?  The ci r cui t  cour t  

f ound t hat  " t he def endant s [ wer e]  l i abl e f or  t he f i r e caused by 

t he hai r  dr yer . "  

¶75 Empl oyi ng t he " subst ant i al  f act or "  t est  t o det er mi ne 

whet her  Car i ' s  act s pr oduced t he f i r e i s a r at i onal  and 

r easonabl e way t o i nt er pr et  t he wor d " cause"  i n t he l ease and t o 

det er mi ne l i abi l i t y .   See Cl ar k v.  Lei sur e Vehi c l es,  96 

Wi s.  2d 607,  617- 18,  292 N. W. 2d 630 ( 1980) .    
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¶76 Usi ng t hat  t est ,  t he l ease pr ovi s i on at  i ssue 

unambi guousl y r ender s t he t enant  l i abl e f or  t he f i r e damage 

caused by her  act s of  br i ngi ng her  hai r  dr yer  i nt o t he 

apar t ment ,  pl uggi ng i n t he hai r  dr yer ,  and l eavi ng t he hai r  

dr yer  pl ugged i n f or  hour s when i t  was not  bei ng used.  

THE LANDLORD' S I NTEREST 

¶77 Resi dent i al  appl i ance f i r es cause an est i mat ed 25 

deat hs,  525 i nj ur i es,  and $211 mi l l i on i n pr oper t y damage each 

year .   See Uni t ed St at es Fi r e Admi ni st r at i on,  Focus on Fi r e 

Saf et y:  Appl i ance Fi r es,  avai l abl e at  

ht t p: / / www. usf a. dhs. gov/ ci t i zens/ f ocus/ appl i ances. sht m.   The 

appl i ances i nvol ved i ncl ude ever yt hi ng f r om t el evi s i on set s t o 

hai r  dr yer s.   USFA Fi r e Cause Met hodol ogy,  avai l abl e at  

ht t p: / / www. usf a. dhs. gov/ f i r eser vi ce/ nf i r s/ t ool s/ f i r e_cause_cat eg

or y_mat r i x. sht m.   Accor di ng t o t he Nat i onal  Fi r e Pr ot ect i on 

Associ at i on,  f i r e f r om el ect r i cal  equi pment ,  l i ke hai r  dr yer s,  

was t he t hi r d l eadi ng cause of  house f i r es i n 1998.   Ken Amar o,  

Hai r  Dr yer  May Be Too Hot  t o Handl e,  Fi r st  Coast  News ( May 6,  

2004) ,  avai l abl e at  ht t p: / / www. f i r st coast news. com/ news/ news-

ar t i c l e. aspx?st or yi d=18342.  

¶78 Resi dent i al  appl i ance f i r es ar e onl y one of  many 

f i nanci al  r i sks f aci ng pr oper t y owner s,  i ncl udi ng l andl or ds.   

Some of  t hese r i sks ar e unavoi dabl e.   Pr udent  pr oper t y owner s 

acqui r e i nsur ance t o cover  t hese r i sks,  but  t he mor e r i sks t hey 

seek t o cover ,  i r r espect i ve of  f aul t  and i r r espect i ve of  t hei r  

abi l i t y  t o cont r ol  t he r i sks,  t he hi gher  t he pr emi ums t he 

i nsur eds ar e l i kel y t o pay.   Thus,  l andl or ds have a st r ong 

economi c i ncent i ve t o al l ocat e l i abi l i t y  t o t enant s i n 
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si t uat i ons wher e t enant s ar e bet t er  abl e t o cont r ol  r i sk or  

wher e t enant s ar e act ual l y at  f aul t .  

¶79 When l andl or ds al l ocat e some r i sk of  l i abi l i t y  t o 

t enant s,  t hei r  obj ect i ves woul d be under mi ned i f  t hey got  

t r i pped up i n pr obl ems of  pr oof .  

¶80 Sect i on 2. 3 of  t he l ease i s a c l assi c exampl e of  r i sk 

al l ocat i on:  

2. 3 Sai d pr emi ses shal l  be l ef t  by Lessee i n a 
c l ean and undamaged condi t i on.   The cost  or  est i mat e 
of  r epai r i ng any damage t o sai d pr emi ses whi ch i s not  
l i s t ed i n t he Apar t ment  I nspect i on Repor t  shal l  be 
deduct ed f r om t he secur i t y deposi t ,  as wi l l  t he cost  
of  r est or i ng t he pr emi ses t o a c l ean and r ent abl e 
condi t i on,  nor mal  wear  and t ear  except ed.  

Sect i on 2. 3 does not  r equi r e t he l andl or d t o pr ove t hat  t he 

t enant  caused t he damage f ound i n t he t enant ' s apar t ment .  

¶81 Sect i on 3. 6 does r equi r e pr oof  of  causat i on,  but  i t  

does not  r equi r e pr oof  of  negl i gence.  

¶82 As not ed above,  t he l andl or d di d not  al l ege 

negl i gence.   The l ease was dr af t ed so t hat  t he l andl or d woul d 

not  be r equi r ed t o pr ove negl i gence,  i nasmuch as pr oof  of  

negl i gence——as opposed t o pr oof  of  cause——coul d be bot h cost l y  

and di f f i cul t .   I t  does not  f ol l ow,  however ,  t hat  t her e was no 

f aul t  i n Car i ' s  act i ons s i mpl y because t he l andl or d di d not  

al l ege negl i gence.  

¶83 Si nce at  l east  t he l at e 1970s,  Under wr i t er s 

Labor at or i es,  I nc.  has r equi r ed al l  el ect r oni c per sonal  gr oomi ng 

appl i ances,  e. g. ,  hai r  dr yer s,  bear i ng t he UL seal ,  t o at t ach 

t ags t o t he power  suppl y cor d war ni ng user s t o unpl ug t he 
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appl i ance af t er  usi ng. 1  See Under wr i t er s Labor at or i es,  I nc. ,  

St andar d f or  Saf et y:  El ect r i c Per sonal  Gr oomi ng Appl i ances 38 

( 5t h ed. ,  Apr .  9,  1979)  ( UL 859) .   War ni ngs ar e al so i ncl uded i n 

t he i nst r uct i onal  mat er i al s accompanyi ng t he pr oduct :  

 WARNI NG——To r educe t he r i sk of  bur ns,  
el ect r ocut i on,  f i r e,  or  i nj ur y t o per sons:  

 1.  An appl i ance shoul d never  be l ef t  unat t ended 
when pl ugged i n.  

I d.  

 ¶84 The r eason f or  t hi s war ni ng i s t hat  par t s i n many hai r  

dr yer s ar e el ect r i cal l y l i ve even when t he swi t ch i s of f . 2 

                                                 

1 The UL st andar ds st at e:  

An appl i ance of  t he t ype descr i bed i n par agr aph 
37. 6 [ [ a]  hand suppor t ed hai r  dr yer  bl ower  st y l er ,  
st y l er  dr yer ,  heat ed ai r  comb,  et c. ]  shal l  be pr ovi ded 
wi t h a t ag t hat  i s per manent l y at t ached t o t he power  
suppl y cor d.   The f ol l owi ng war ni ng i nst r uct i on shal l  
be i ncl uded on t he t ag:  

 DANGER——TO REDUCE THE RI SK OF ELECTROCUTI ON:  

 1.  Al ways unpl ug t hi s appl i ance af t er  usi ng.  

 .  .  .  .   

 DO NOT REMOVE THI S TAG.  

Under wr i t er s Labor at or i es,  I nc. ,  St andar d f or  Saf et y:  El ect r i c 
Per sonal  Gr oomi ng Appl i ances 36A ( 5t h ed. ,  Apr .  9,  1979)  ( UL 
859) .  

 
2 Sever al  cur r ent  br ands of  hai r  dr yer s ( Conai r ,  Revl on,  

Vi dal  Sassoon)  at t ach war ni ng l abel s t hat  r ead:  " UNPLUG I T[ . ]   
As wi t h most  el ect r i cal  appl i ances par t s i n t hi s dr yer  ar e 
el ect r i cal l y l i ve even when swi t ch i s of f :  To Reduce Ri sk of  
Deat h by El ect r i c Shock:  1.  Al ways ' Unpl ug I t '  Af t er  Use. "  
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¶85 Agai nst  t hi s backgr ound,  r equi r i ng a l andl or d t o pr ove 

a t enant ' s negl i gence bef or e al l ocat i ng l i abi l i t y  f or  an 

appl i ance f i r e woul d r equi r e t he l andl or d t o i nvest i gat e t he 

c i r cumst ances sur r oundi ng a t enant ' s use of  t he appl i ance bef or e 

t he f i r e:  What  br and of  appl i ance was i nvol ved?  Was a war ni ng 

l abel  at t ached t o t he appl i ance?  Had t he appl i ance been dr opped 

or  a cor d damaged bef or e use?  Was t he appl i ance t ur ned on or  

pl ugged i n bef or e t he f i r e?  Was an appl i ance t hat  was t ur ned on 

l ef t  unat t ended? How l ong was an appl i ance l ef t  pl ugged i n?  

Most  of  t hi s i nf or mat i on woul d have t o be obt ai ned f r om t he 

t enant .  

¶86 I n t hi s case,  t he l andl or d di d not  at t empt  t o 

det er mi ne t he br and of  hai r  dr yer ,  whet her  i t  had a war ni ng 

l abel ,  or  how l ong i t  had been pl ugged i n because t he l andl or d 

di d not  have t o pr ove negl i gence.   I nst ead,  t he l andl or d 

est abl i shed t hat  Car i  l ef t  her  hai r  dr yer  pl ugged i n——at  l east  

over ni ght ——and t hat  t he hai r  dr yer  caused t he f i r e.   Leavi ng t he 

hai r  dr yer  pl ugged i n was a subst ant i al  f act or  i n causi ng t he 

f i r e,  and t hi s evi dence sat i sf i ed t he l andl or d' s bur den under  

t he l ease.  

MAJORI TY OPI NI ON 

¶87 The maj or i t y does not  l i ke t hi s r esul t  because i t  

bel i eves t he t enant ,  who knowi ngl y accept ed l i abi l i t y  f or  damage 

caused by her  act s,  i s  not  as abl e t o bear  t he cost  of  t hat  

damage as t he l andl or d.   The maj or i t y engages i n f anci f ul  

ar gument  t o di ver t  at t ent i on f r om t he pl ai n l anguage of  t he 

l ease.   I t  concl udes t hat  t he l anguage of  t he l ease i s 
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ambi guous,  and,  t her ef or e,  t he l ease must  be const r ued agai nst  

t he dr af t er .  

¶88 The cent r al  pr ovi s i on of  t he l ease r eads:  

 3. 6 Lessee r esponsi bl e f or  act s and br eaches of  
Lease by Lessee and Lessee' s occupant s,  guest s and 
i nvi t ees.   [ 1]  Lessee shal l  be r esponsi bl e f or  al l  
i nt ent i onal  and negl i gent  act s or  br eaches of  t hi s 
Lease by Lessee,  Lessee' s occupant s,  guest s and 
i nvi t ees.   [ 2]  Lessee shal l  be l i abl e f or  al l  damage 
t o t he pr emi ses and appl i ances and equi pment  bel ongi ng 
t her et o,  i n any way caused by t he act s of  Lessee,  
Lessee' s occupant s,  guest s and i nvi t ees.  

¶89 The maj or i t y ar gues t hat  t he second sent ence i s 

ambi guous and t hat  t he ambi gui t y " i s compounded when t hat  

sent ence i s r ead i n t he cont ext  of  t he par agr aph [ Sect i on 3. 6]  

as a whol e,  because Mar yl and Ar ms'  const r uct i on of  t hat  sent ence 

woul d r ender  t he pr ecedi ng sent ence sur pl usage. "   Maj or i t y op. ,  

¶3.   The maj or i t y wr i t es:  

[ I ] f  t he second sent ence i s  r ead as br oadl y as 
Mar yl and Ar ms asser t s,  t hen t he f i r st  sent ence has no 
i ndependent  meani ng.  .  .  .   

 I nt ent i onal  act s,  negl i gent  act s,  and br eaches 
ar e subset s of  t he br oader  cat egor y " any act s. "   I f  
t he second sent ence cover ed any and al l  " act s, "  t hen 
i t  woul d necessar i l y  cover  t he t ypes of  act s descr i bed 
i n t he f i r st  sent ence.   Const r ui ng t he second sent ence 
as br oadl y as Mar yl and Ar ms asser t s woul d subsume t he 
meani ng of  t he f i r st  sent ence,  r ender i ng i t  mer e 
sur pl usage.  

Maj or i t y op. ,  ¶¶41- 42.  

¶90 Thi s i nt er pr et at i on i s not  cor r ect .   The f i r st  

sent ence r eads:  " Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  

and negl i gent  act s or  br eaches of  t hi s Lease by Lessee and 

Lessee' s occupant s,  guest s and i nvi t ees. "   Thi s sent ence may be 

deconst r uct ed as f ol l ows:  
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 A.  Lessee shal l  be r esponsi bl e f or  al l  i nt ent i onal  

act s.  

 B.  Lessee shal l  be r esponsi bl e f or  al l  negl i gent  

act s.  

 C.  Lessee shal l  be r esponsi bl e f or  al l  br eaches of  

t he l ease.  

 D.  Lessee al so i s  r esponsi bl e when one of  t hese act s 

or  br eaches i s done by Lessee' s occupant s,  guest s or  i nvi t ees.  

¶91 The f i r st  sent ence makes t he t enant  " r esponsi bl e"  f or  

t he t enant ' s i nt ent i onal  or  negl i gent  act s or  t he t enant ' s  

" br eaches of  t hi s Lease. "   A t enant ' s i nt ent i onal  act s,  

negl i gent  act s,  or  br eaches of  t he l ease may have not hi ng t o do 

wi t h " damage t o t he [ t enant ' s]  pr emi ses"  or  wi t h " l i abi l i t y"  

t her ef or ,  whi ch i s t he subj ect  of  t he second sent ence.  

¶92 To i l l ust r at e,  t he l ease cont ai ns a number  of  dut i es 

and pr ohi bi t i ons f or  t he t enant .   For  exampl e,  t he t enant  i s 

pr ohi bi t ed f r om keepi ng any pet s on t he pr emi ses,  usi ng t he 

pr emi ses f or  i mmor al  or  unl awf ul  pur poses,  cr eat i ng noi se or  

di st ur bances,  dr oppi ng i t ems f r om wi ndows,  al l owi ng wat er  t o r un 

except  when i n use,  al l owi ng t he apar t ment  t o be used as a pl ace 

of  busi ness,  usi ng gr i l l s ,  obst r uct i ng s i dewal ks and ent r yways,  

or  i nt er f er i ng wi t h heat i ng,  l i ght i ng,  and ot her  bui l di ng 

appar at uses.   Fur t her mor e,  t he t enant  i s r equi r ed t o mai nt ai n 

t he apar t ment  i n a way t hat  wi l l  not  i ncr ease t he r i sk of  f i r e,  

keep t he pr emi ses cl ean and i n good r epai r ,  r emove gar bage f r om 

t he pr emi ses,  par k vehi c l es i n a pr oper  manner ,  and pay ut i l i t y  

bi l l s  when due.  
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¶93 The f i r st  sent ence of  Sect i on 3. 6 hol ds t he t enant  

r esponsi bl e f or  al l  t hese r equi r ement s,  even when t hey ar e 

commi t t ed by a per son,  l i ke a guest ,  ot her  t han t he t enant .   So 

l ong as t hese act s do not  r esul t  i n damage t o t he pr emi ses,  

however ,  t hey do not  come wi t hi n t he pur vi ew of  t he second 

sent ence.  

¶94 To i l l ust r at e speci f i cal l y,  Sect i on 3. 1 pr ohi bi t s a 

l essee f r om keepi ng pet s on t he pr emi ses wi t hout  wr i t t en 

per mi ssi on.   When a t enant  keeps a pet  wi t hout  per mi ssi on,  t he 

t enant  br eaches t he l ease.   When t hat  pet  bi t es or  scr at ches a 

chi l d wal k i ng i n t he hal l way of  t he bui l di ng,  t he t enant  wi l l  be 

" r esponsi bl e"  f or  i nj ur y,  not  t he l andl or d.   I n nei t her  

s i t uat i on i s t her e " damage t o t he pr emi ses. "  

¶95 One can easi l y i magi ne si t uat i ons i n whi ch a t enant  

causes i nj ur y t o anot her  by a negl i gent  act  but  does not  damage 

t he pr emi ses.   I mpr oper  t r eat ment  of  gar bage may not  damage t he 

pr emi ses or  cr eat e " l i abi l i t y , "  but  i t  may dr i ve ot her  t enant s 

cr azy.  

¶96 Scr ut i ni z i ng what  i s cover ed i n t he f i r st  sent ence of  

Sect i on 3. 6 makes t he scope of  t he second sent ence cl ear .   The 

second sent ence i nt r oduces an el ement  not  necessar i l y  pr esent  i n 

t he f i r st  sent ence;  namel y,  " damage t o t he pr emi ses" ——and i t  

omi t s pr er equi s i t e condi t i ons pr esent  i n t he f i r st  sent ence;  

namel y,  i nt ent ,  negl i gence,  or  br each of  t he l ease.   Because t he 

second sent ence does not  r equi r e a br each of  t he l ease as a 

pr er equi s i t e f or  l i abi l i t y ,  i t  r eaches act s t hat  woul d not  be 

obj ect i onabl e i f  t hey had not  r esul t ed i n " damage t o t he 
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pr emi ses, "  e. g. ,  l eavi ng a hai r  dr yer  pl ugged i n when not  i n 

use.  

¶97 Conver sel y,  t he second sent ence does not  r each a br oad 

swat h of  act i v i t y f or  whi ch t he t enant  mi ght  be " r esponsi bl e"  

but  woul d not  be " l i abl e"  on account  of  " damage t o t he 

pr emi ses. "   The second sent ence al l ocat es l i abi l i t y  t o t he 

t enant  f or  damage t o t he pr emi ses,  i r r espect i ve of  whet her  t he 

t enant ' s causat i ve act s i nvol ved i nt ent ,  negl i gence,  or  br each 

of  t he l ease.  

¶98 For  t he maj or i t y t o i nsi st  t hat  Mar yl and Ar ms'  

const r uct i on of  t he second sent ence r ender s t he f i r st  sent ence 

sur pl usage di sr egar ds t he di f f er ent  t er ms and di f f er ent  scope of  

t he t wo sent ences.  

¶99 The maj or i t y adopt s t he t enant ' s i nt er pr et at i on of  

Sect i on 3. 6,  under  whi ch t he f i r st  sent ence assi gns 

" r esponsi bi l i t y"  f or  " i nt ent i onal  or  negl i gent  act s"  and 

" br eaches of  t hi s l ease, "  and t he second sent ence assi gns 

l i abi l i t y  caused onl y by br eaches of  t he dut i es enumer at ed i n 

t he f i r st  sent ence.   Maj or i t y op. ,  ¶46.    

¶100 The maj or i t y,  i n ef f ect ,  concl udes t hat  Sect i on 3. 6 

i nt ends t o say:  " Lessee shal l  be l i abl e f or  al l  damage t o t he 

pr emi ses caused by t he t enant ' s i nt ent i onal  or  negl i gent  act s or  

br eaches of  t hi s  l ease, "  and not hi ng mor e.   Thi s  i nt er pr et at i on 

er ases di st i nct i ons and di sr egar ds t he i mpor t  of  pl ai n l anguage,  

and,  of  cour se,  i t  woul d f or ce t he l andl or d t o pr ove such 

el ement s as negl i gence.  
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¶101 The sent ence " Lessee shal l  be l i abl e f or  al l  damage t o 

t he pr emi ses .  .  .  i n any way caused by t he act s of  Lessee"  

coul d not  be mor e cl ear .    

¶102 The maj or i t y al so at t acks counsel ' s expl anat i on of  t he 

l ease i n t er ms of  " cont r ol . "   " [ C] ont r ol , "  t he maj or i t y 

decl ar es,  does " not  appear  i n t he second sent ence of  t he 

Li abi l i t y  Par agr aph. "  [ 3. 6]   I ndeed,  t he " concept  of  ' cont r ol '  

appear s nowher e i n t he ent i r e l ease. "   Maj or i t y op. ,  ¶32.   What  

t he maj or i t y evi dent l y f or get s i s t hat  t he l andl or d' s l egal  

r i ght s ar e not  gr ounded i n t he r het or i c or  anal ysi s of  counsel ;  

t hey ar e gr ounded i n t he l anguage of  t he l ease.  

¶103 The t r ut h i s,  however ,  t hat  t he concept  of  " cont r ol "  

i s  at  t he hear t  of  a l ease t hat  al l ocat es l i abi l i t y  t o t he par t y 

best  abl e t o cont r ol  r i sk.   When a t enant  r ent s an apar t ment ,  

t he t enant  t akes cust ody and cont r ol  of  t he pr emi ses. 3  The 

l andl or d may est abl i sh r ul es and r egul at i ons;  but  i n al most  al l  

c i r cumst ances,  t he t enant  cont r ol s who goes i nt o t he apar t ment ,  

what  goes i nt o t he apar t ment ,  and what  t r anspi r es i n t he 

apar t ment .   Under  t hese ci r cumst ances,  t he t enant  i s i n t he best  

posi t i on t o manage t he pr emi ses i n a way t hat  mi ni mi zes r i sk.   

When t he l andl or d l at er  di scover s damage t o t he pr emi ses,  t he 

l andl or d cannot  be expect ed t o pr ove t hat  t he damage was caused 

by t he t enant ' s negl i gence as opposed t o,  say,  an i nvi t ee' s 

negl i gence,  or  whet her  t he damage was si mpl y t he r esul t  of  an 

acci dent .   For  sound pol i cy r easons r el at ed t o cont r ol ,  

                                                 
3 Wi sconsi n St at .  § 704. 05( 2)  not es t hat ,  wi t h a f ew 

except i ons,  " t he t enant  has t he r i ght  t o excl usi ve possessi on of  
t he pr emi ses. "  
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l i abi l i t y  f or  damage t o t he pr emi ses i s assi gned t o t he t enant  

i f  t he l andl or d can show t hat  t he damage was caused by an act  of  

t he t enant ,  t he t enant ' s occupant s,  t he t enant ' s  guest s,  or  t he 

t enant ' s i nvi t ees.   The t enant  i s not  l i abl e f or  " nor mal  wear  

and t ear , "  and t he t enant  i s not  l i abl e f or  damage t hat  i s 

f ai r l y  at t r i but abl e t o t he l andl or d.    

¶104 When damage i s caused by an unconnect ed t hi r d par t y or  

an act  of  God,  t he l andl or d i s assi gned t he dut y  t o f i x  and pay 

f or  t he damage t o t he pr emi ses but  t he t enant  must  assume t he 

cost  of  r epai r i ng or  r epl aci ng her  per sonal  pr oper t y.   See 

Sect i on 3. 3.   I n t hese si t uat i ons nei t her  par t y cont r ol s event s,  

and r esponsi bi l i t y  f or  damage i s al l ocat ed based upon t he 

owner shi p of  t he damaged pr oper t y.  

¶105 When t he l andl or d i s made r esponsi bl e f or  abnor mal  

damage t hat  i s act ual l y caused by t enant s,  t he l andl or d must  

spr ead t he r esul t i ng expense among al l  t enant s by char gi ng 

hi gher  r ent .   When a t enant  i s made l i abl e f or  damage t hat  i s 

caused by t hat  t enant ,  t he l andl or d i s bet t er  abl e t o cont ai n 

r ent  and t he t enant  has an economi c i ncent i ve f or  pr udent  

st ewar dshi p of  t he pr emi ses.   The t enant  al so i s encour aged t o 

buy i nsur ance f or  her  pr ot ect i on as wel l  as t he pr ot ect i on of  

ot her s.   See Sect i on 3. 3.   I mposi ng r esponsi bi l i t y  on t he 

l andl or d f or  damage caused by a t enant ,  when t he l andl or d cannot  

cont r ol  r i sks cr eat ed by t hat  t enant ,  def i es economi c l ogi c.  

¶106 The concept  of  cont r ol  i s  l i nked t o t he subst ant i al  

f act or  t est  whi ch i s cent r al  t o causat i on.   A t enant  woul d not  

be l i abl e i n c i r cumst ances t hat  ar e not  wi t hi n t he t enant ' s 
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cont r ol .   The maj or i t y ' s at t ack on counsel ' s " cont r ol "  anal ysi s 

i s unavai l i ng because i t  f ai l s  t o addr ess a r eal  i ssue.  

¶107 The maj or i t y makes a t hi r d ar gument  at t acki ng t he 

l ease:   

[ T] aken at  f ace val ue,  t he br eadt h of  Mar yl and Ar ms'  
const r uct i on of  t he cont r act  woul d pr oduce absur d 
r esul t s.   Mar yl and Ar ms asser t s t hat  any act  wi t hi n 
t he cont r ol  of  t he t enant  can gi ve r i se t o l i abi l i t y  
under  t he cont r act .   I f  t he l andl or d can i dent i f y an 
" act "  of  t he t enant  t hat  i s  a " cause"  of  t he damage t o 
t he pr emi ses,  l i abi l i t y  f or  r epai r i ng t he pr emi ses i s  
shi f t ed t o t he t enant ——r egar dl ess of  how r emot e t he 
t enant ' s act  was f r om t he damage and r egar dl ess of  
whet her  t he damage woul d not  have occur r ed but  f or  
ot her  concur r ent  causes out si de of  t he t enant ' s 
cont r ol .  

Maj or i t y op. ,  ¶33.  

¶108 Ther e ar e sever al  def ect s i n t hi s descr i pt i on of  t he 

l andl or d' s posi t i on.   Counsel ' s " cont r ol "  anal ysi s shoul d be 

vi ewed as a l i mi t at i on on a t enant ' s l i abi l i t y ,  not  an at t empt  

t o ext end i t  i ndef i ni t el y.   No r at i onal  f act - f i nder  woul d hol d a 

t enant  l i abl e f or  damage when a bur gl ar  br eaks a wi ndow t o gai n 

ent r y t o t he t enant ' s apar t ment ,  or  when l i ght ni ng st r i kes t he 

apar t ment .   Maj or i t y op. ,  ¶¶34- 35.   These i nt er veni ng event s ar e 

not  wi t hi n t he cont r ol  of  t he t enant  and damage cannot  be 

at t r i but ed t o any act  of  t he t enant .  

¶109 St at ed di f f er ent l y,  t he act s of  t he t enant  i n t he 

maj or i t y ' s hypot het i cal s woul d not  be subst ant i al  f act or s i n 

causi ng t he pur por t ed damage.   The act s por t r ayed i n t he 

hypot het i cal s ar e ver y di f f er ent  f r om a t enant  l eavi ng a hai r  

dr yer  pl ugged i n over ni ght  when i t  i s  not  bei ng used.   Ther e i s 

no quest i on t hat  Car i ' s  act s  wer e " subst ant i al  f act or s"  i n 

causi ng t he damage.   When a bur gl ar  br eaks a wi ndow t o ent er  an 
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apar t ment ,  t he bur gl ar ' s act  i s  so over whel mi ngl y t he cause of  

t he damage t hat  i t  s i mpl y coul d not  be sai d t hat  t he t enant ' s 

act  of  l ocki ng t he door  was a subst ant i al  f act or .    

¶110 The maj or i t y gi ves a l aundr y l i s t  of  el ect r i cal  

appl i ances t o suggest  t he scope of  t he t enant ' s pot ent i al  

l i abi l i t y .   I t  t hen r easons t hat  t he par t i es coul d not  have 

i nt ended t hat  t he t enant  r out i nel y unpl ug al l  t hese appl i ances.   

Maj or i t y op. ,  ¶36.   Thi s r easoni ng i gnor es t he pur pose of  t he 

pr ovi s i on at  i ssue:  t o al l ocat e r i sk t o t he par t y t hat  cont r ol s 

t he pr emi ses and t he appl i ances on t hat  pr emi ses.    

¶111 I s i t  mor e l ogi cal  t o hol d t he l andl or d r esponsi bl e 

f or  f i r es caused by t he t enant ' s el ect r i cal  appl i ances——even 

when t he l andl or d may have no knowl edge of  t he appl i ances,  much 

l ess t he abi l i t y  t o pl ug t hem i n or  unpl ug t hem when t hey ar e 

not  bei ng used?  The si mpl e f act  i s ,  i f  and when a f i r e occur s,  

someone wi l l  have t o pay f or  i t .   I n t he r el at i vel y unusual  

s i t uat i on her e——a f i r e i n t he t enant ' s apar t ment  caused by 

nei t her  t he negl i gence or  i nt ent i onal  act  of  t he l andl or d nor  

t he negl i gence or  i mpr oper  use of  t he pr emi ses by t he t enant ——

cont r act ual l y al l ocat i ng r i sk t o t he t enant  i s not  l ess 

r easonabl e t han i mposi ng t hat  r i sk on t he l andl or d.  

¶112 Causat i on i s nor mal l y a f act  quest i on.   Ther e may be 

si t uat i ons i n whi ch i t  i s  genui nel y uncl ear  whet her  a t enant ' s 

act  or  act s caused t he damage f or  whi ch t he l andl or d i s seeki ng 

t o hol d t he t enant  l i abl e.   The pr oper  r esponse i n such a case 

i s not  t o r ei nt er pr et  t he l ease but  r at her  t o make a f act ual  

f i ndi ng on t he quest i on of  cause.   See Fandr ey v.  Am.  Fam.  Mut .  

I ns.  Co. ,  2004 WI  62,  ¶12,  272 Wi s.  2d 46,  680 N. W. 2d 345 
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( cause- i n- f act  i s  an i ssue f or  t he j ur y) .   The wor d " cause"  i s  

not  ambi guous si mpl y because,  i n di f f er ent  f act  s i t uat i ons,  i t  

i s  not  easy t o det er mi ne whet her  cer t ai n act s caused damage.   

The st i pul at ed f act s i n t hi s case show a causal  chai n bet ween 

t he t enant ' s act s and t he f i r e i n her  apar t ment .   I n shor t ,  

Car i ' s  act s wer e a subst ant i al  f act or  i n pr oduci ng t he damage.  

¶113 Fi nal l y,  t he l ease does not  necessar i l y  " shi f t "  

l i abi l i t y  t o t he t enant .   A t enant  i s c l ear l y r esponsi bl e f or  

l oss t o her  own per sonal  pr oper t y,  f r om her  hai r  dr yer  t o her  

c l ot hes t o her  f ur ni t ur e,  f r om t hef t  or  f i r e,  absent  t he 

l andl or d' s negl i gence.   The l andl or d woul d cont end t hat  t he 

l ease codi f i es a t enant ' s common l aw r esponsi bi l i t y  f or  ot her  

damage on t hese f act s. 4 

¶114 For  al l  t hese r easons,  I  cannot  agr ee wi t h t he 

maj or i t y ' s concl usi on t hat  t he l ease i s ambi guous.   The l ease 

unambi guousl y r ender s t he t enant  l i abl e f or  t he damage t o t he 

pr emi ses caused by her  act s of  pl uggi ng i n her  hai r  dr yer  and 

l eavi ng i t  pl ugged i n over ni ght ,  or  l onger .  

APPLI CATI ON OF WI S.  STAT.  § 704. 07 

¶115 The maj or i t y decl i nes t o addr ess t he second i ssue,  

whet her  Wi s.  St at .  § 704. 07 pr ec l udes a r esi dent i al  l ease f r om 

al l ocat i ng l i abi l i t y  f or  damages t hat  wer e caused by somet hi ng 

ot her  t han t he negl i gence or  i nt ent i onal  act  of  t he l andl or d or  

t he negl i gence or  i mpr oper  use of  t he pr emi ses by t he t enant .   

                                                 
4 " At  common l aw t he t enant  bor e t he r i sk of  a f i r e or  any 

ot her  casual t y l oss. "   Judi c i al  Counci l  Commi t t ee Not e,  1969,  
Wi s.  St at .  § 704. 07 ( quot ed i n Mar yl and Ar ms Li mi t ed Par t ner shi p 
v.  Connel l ,  2009 WI  App 87,  ¶10,  320 Wi s.  2d 147,  769 
N. W. 2d 145) .  
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The cour t  of  appeal s based i t s deci s i on on t hese st at ut or y 

gr ounds,  not  on a f anci f ul  i nt er pr et at i on of  t he l ease.  

¶116 Thi s case i nvol ves t he i nt er pl ay of  sever al  di f f er ent  

pr ovi s i ons wi t hi n Wi s.  St at .  § 704. 07.   The st at ut e begi ns by 

asser t i ng t hat  i t  appl i es t o al l  r esi dent i al  t enanci es and t hat  

" [ a] n agr eement  t o wai ve t he r equi r ement s of  t hi s sect i on i n a 

r esi dent i al  t enancy i s voi d. "   § 704. 07( 1) .   The st at ut e t hen 

set s out  t he dut i es of  t he l andl or d i n subsect i on ( 2) :  

( a)  Except  f or  r epai r s made necessar y by t he 
negl i gence of ,  or  i mpr oper  use of  t he pr emi se by,  t he 
t enant ,  t he l andl or d has a dut y t o do al l  of  t he 
f ol l owi ng:  

1.  Keep i n a r easonabl e st at e of  r epai r  
por t i ons of  t he pr emi ses over  whi ch t he l andl or d 
mai nt ai ns cont r ol .  

.  .  .  .   

3.  Make al l  necessar y st r uct ur al  r epai r s.  

.  .  .  .   

( c)  I f  t he pr emi ses ar e damaged by f i r e,  wat er  
or  ot her  casual t y,  not  t he r esul t  of  t he negl i gence or  
i nt ent i onal  act  of  t he l andl or d,  t hi s subsect i on i s 
i nappl i cabl e and ei t her  sub.  ( 3)  or  ( 4)  gover ns.  

Wi s.  St at .  § 704. 07( 2)  ( emphasi s added) .  

¶117 The st at ut e set s out  t he dut i es of  t he t enant  i n 

subsect i on ( 3) :  

( a)  I f  t he pr emi ses ar e damaged by t he 
negl i gence or  i mpr oper  use of  t he pr emi ses by t he 
t enant ,  t he t enant  must  r epai r  t he damage and r est or e 
t he appear ance of  t he pr emi ses by r edecor at i ng.   
However ,  t he l andl or d may el ect  t o under t ake t he 
r epai r  or  r edecor at i on,  and i n such case t he t enant  
must  r ei mbur se t he l andl or d f or  t he r easonabl e cost  
t her eof ;  t he cost  t o t he l andl or d i s pr esumed 
r easonabl e unl ess pr oved ot her wi se by t he t enant .  
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Wi s.  St at .  § 704. 07( 3) ( a) .  

¶118 Fi nal l y,  t he st at ut e pr ovi des f or  t he s i t uat i on i n 

whi ch t he pr emi ses become unt enant abl e wi t hout  t he f aul t  of  

ei t her  t he l andl or d or  t he t enant :  

I f  t he pr emi ses become unt enant abl e because of  
damage by f i r e,  wat er  or  ot her  casual t y or  because of  
any condi t i on hazar dous t o heal t h,  or  i f  t her e i s a 
subst ant i al  v i ol at i on of  sub.  ( 2)  mat er i al l y  af f ect i ng 
t he heal t h or  saf et y of  t he t enant ,  t he t enant  may 
r emove f r om t he pr emi ses unl ess t he l andl or d pr oceeds 
pr ompt l y t o r epai r  or  r ebui l d or  el i mi nat e t he heal t h 
hazar d or  t he subst ant i al  vi ol at i on of  sub.  ( 2)  
mat er i al l y  af f ect i ng t he heal t h or  saf et y of  t he 
t enant ;  or  t he t enant  may r emove i f  t he i nconveni ence 
t o t he t enant  by r eason of  t he nat ur e and per i od of  
r epai r ,  r ebui l di ng or  el i mi nat i on woul d i mpose undue 
har dshi p on t he t enant .   I f  t he t enant  r emai ns i n 
possessi on,  r ent  abat es t o t he ext ent  t he t enant  i s 
depr i ved of  t he f ul l  nor mal  use of  t he pr emi ses.   Thi s 
sect i on does not  aut hor i ze r ent  t o be wi t hhel d i n 
f ul l ,  i f  t he t enant  r emai ns i n possessi on.   I f  t he 
t enant  j ust i f i abl y moves out  under  t hi s subsect i on,  
t he t enant  i s not  l i abl e f or  r ent  af t er  t he pr emi ses 
become unt enant abl e and t he l andl or d must  r epay any 
r ent  pai d i n advance appor t i oned t o t he per i od af t er  
t he pr emi ses become unt enant abl e.   Thi s subsect i on i s  
i nappl i cabl e i f  t he damage or  condi t i on i s caused by 
negl i gence or  i mpr oper  use by t he t enant .  

Wi s.  St at .  § 704. 07( 4)  ( emphasi s added) .  

¶119 The cour t  of  appeal s acknowl edged t hat  t he st at ut e 

" does not  expl i c i t l y  spel l  out  whose dut y i t  i s  t o r epai r  

damages caused by a f i r e when t he pr emi ses ar e damaged by 

somet hi ng ot her  t han t he l andl or d’ s negl i gence or  i nt ent i onal  

act ,  or  t he t enant ’ s negl i gence or  i mpr oper  use. "   Mar yl and Ar ms 

Lt d.  P' shi p v.  Connel l ,  2009 WI  App 87,  ¶9,  320 Wi s.  2d 147,  769 

N. W. 2d 145.   However ,  t he cour t  r easoned t hat  " t he onl y l ogi cal  

concl usi on"  i s t hat  " l andl or ds ar e obl i gat ed t o r epai r  t he 

pr emi ses when t he f i r e damage was not  caused by t he l andl or d’ s 
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negl i gence or  i nt ent i onal  act  or  t he t enant ’ s negl i gence or  

i mpr oper  use of  t he pr emi ses. "   I d.  

¶120 Fol l owi ng t hi s l ogi c,  t he cour t  of  appeal s i ncor r ect l y 

concl uded t hat  Wi s.  St at .  § 704. 07( 3)  pr ovi des t he onl y 

c i r cumst ance i n whi ch t he t enant  has a dut y  t o r epai r .   Mar yl and 

Ar ms,  320 Wi s.  2d 147,  ¶7.   Accor di ngl y,  i t  added,  t he l ease 

pr ovi s i on was unenf or ceabl e because i t  at t empt ed t o wai ve t he 

r equi r ement s of  § 704. 07.   Fur t her mor e,  t he cour t  of  appeal s 

r easoned,  based on t he Judi c i al  Counci l  Not e t o t he st at ut e,  t he 

l egi s l at ur e i nt ended " t o pr ohi bi t  gener al l y wor ded cl auses i n a 

l ease f r om over r i di ng t he st at ut e. "   I d. ,  ¶13.   Because t hi s 

l i ne of  r easoni ng pl aces a r est r i ct i on on r es i dent i al  l eases 

t hat  i s not  pr esent  i n t he st at ut e,  I  cannot  agr ee wi t h t he 

cour t  of  appeal s '  i nt er pr et at i on of  t he st at ut e.  

¶121 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.  St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I f  

t he l anguage of  t he st at ut e i s pl ai n,  we i nqui r e no f ur t her .   

I d.   When i nt er pr et i ng t he l anguage of  t he st at ut e,  we r ead t he 

l anguage " not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on 

t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.  

¶122 A cl ose r eadi ng of  § 704. 07 r eveal s t hat  i t  does not  

pr ohi bi t  par t i es f r om al l ocat i ng l i abi l i t y  as t he par t i es di d i n 

t hi s l ease.  

¶123 Nei t her  § 704. 07( 2)  ( dut i es of  t he l andl or d)  nor  

§ 704. 07( 3)  ( dut i es of  t he t enant )  appl i es i n t hi s case.   

Sect i on 704. 07( 2)  does not  appl y because t he damage was " not  t he 
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r esul t  of  t he negl i gence or  i nt ent i onal  act  of  t he l andl or d. "   

§ 704. 07( 2) ( c) .   Sect i on 704. 07( 3)  does not  appl y because t he 

pr emi ses wer e not  " damaged by t he negl i gence or  i mpr oper  use of  

t he pr emi ses by t he t enant . "   § 704. 07( 3) ( a) .  

¶124 Sect i on 704. 07( 4)  set s out  t he s i t uat i on i n whi ch t he 

pr emi ses become unt enant abl e.   I n t hat  event ,  t he t enant  may 

r emove ( 1)  unl ess t he l andl or d pr ompt l y r ebui l ds or  r epai r s;  or  

( 2)  i f  t he r epai r  woul d cause an undue har dshi p on t he t enant .   

I d.   I f  t he t enant  chooses t o r emai n on t he pr emi ses,  r ent  i s 

abat ed " t o t he ext ent  t he t enant  i s depr i ved of  t he f ul l  nor mal  

use of  t he pr emi ses. "   I d.   I f  t he t enant  moves out ,  she i s no 

l onger  l i abl e f or  r ent .   I d.  

¶125 I n summar y,  § 704. 07 as a whol e descr i bes t hr ee 

pot ent i al  c i r cumst ances:  ( 1)  i f  t he damage i s caused by t he 

l andl or d' s negl i gence or  i nt ent i onal  act ,  t he l andl or d has a 

dut y t o r epai r ;  ( 2)  i f  t he damage i s caused by t he t enant ' s 

negl i gence or  i mpr oper  use of  t he pr emi ses,  t he t enant  has a 

dut y t o r epai r  ( or  pay f or  r epai r ) ;  ( 3)  i f  t he pr emi ses become 

unt enant abl e,  t he t enant  may r emove unl ess t he l andl or d r epai r s,  

and may abat e r ent .   Wi s.  St at .  § 704. 07( 4) .  

¶126 Not hi ng i n t he l anguage or  st r uct ur e of  § 704. 07 

suggest s t hat  § 704. 07( 3)  set s out  t he onl y c i r cumst ance i n 

whi ch t he t enant  may be l i abl e f or  damages caused by f i r e.   The 

cour t  of  appeal s r easoned t hat  t hi s was t he " onl y l ogi cal  

concl usi on"  based on t he var i ous l andl or d dut i es i mposed by t he 

st at ut e.   The st at ut e,  however ,  does not  i mpose a dut y t o r epai r  

on t he l andl or d when f i r e damage was caused by somet hi ng ot her  

t han t he l andl or d' s negl i gence or  i mpr oper  act .   I t  mer el y 
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al l ows t he t enant  t o abat e r ent  or  r emove unl ess t he l andl or d 

r epai r s,  i f  t he f i r e r ender s t he pr emi ses unt enant abl e.  

¶127 The speci f i c  c i r cumst ances of  § 704. 07( 4)  ar e not  

pr esent  i n t hi s case.   Nei t her  t he pl eadi ngs nor  t he st i pul at i on 

i ndi cat es t hat  t he f i r e r ender ed t he pr emi ses unt enant abl e.   I t  

appear s t hat  Mar yl and Ar ms r epai r ed t he pr oper t y and 

subsequent l y bi l l ed Car i  f or  t he amount  of  r epai r .   I t  does not  

appear  t hat  Car i  i nvoked ei t her  of  t he r emedi es i n § 704. 07( 4) :  

r emoval  or  r ent  abat ement .   Thus,  even i f  § 704. 07( 4)  pr ohi bi t ed 

cont r act ual  al l ocat i on of  l i abi l i t y  wher e damage r ender ed t he 

pr emi ses unt enant abl e,  t hat  pr ohi bi t i on woul d not  appl y t o t hese 

f act s because t her e i s no i ndi cat i on t hat  t he f i r e r ender ed t he 

pr emi ses unt enant abl e.  

¶128 Ther e ar e t wo addi t i onal  pr ovi s i ons i n chapt er  704 

t hat  i l l umi nat e § 704. 07( 4) .   Wi sconsi n St at .  § 704. 05( 1)  r eads 

as f ol l ows:  

( 1)  When sect i on appl i cabl e.   So f ar  as 
appl i cabl e,  t hi s sect i on gover ns t he r i ght s and dut i es 
of  t he l andl or d and t enant  i n t he absence of  any 
i nconsi st ent  pr ovi s i on i n wr i t i ng s i gned by bot h t he 
l andl or d and t he t enant .   Thi s sect i on appl i es t o any 
t enancy.  

Wi s.  St at .  § 704. 05( 1)  ( emphasi s added) .   Thi s sect i on 

acknowl edges t he par t i es '  abi l i t y  t o def i ne t hei r  r i ght s wi t h 

r espect  t o one anot her  by cont r act .   Al t hough t he l anguage 

appl i es speci f i cal l y t o § 704. 05,  t he under l y i ng pr i nci pl e 

car r i es over  t o § 704. 07.   Thus,  so l ong as t he par t i es do not  

wai ve t he r equi r ement s of  § 704. 07,  t he f r eedom of  cont r act  

embodi ed i n § 704. 05 per mi t s t hem t o al l ocat e r i sk by t he t er ms 

of  t he l ease.  
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¶129 The second pr ovi s i on t hat  sheds l i ght  on t he pr oper  

i nt er pr et at i on of  § 704. 07 i s Wi s.  St at .  § 704. 09( 2) .   

Sect i on 704. 09 gover ns t he t r ansf er  of  t he l andl or d' s or  

t enant ' s i nt er est  i n t he pr oper t y.   Sect i on 704. 09( 2)  st at es:  

" I n t he absence of  an expr ess r el ease or  a cont r ar y pr ovi s i on i n 

t he l ease,  t r ansf er  or  consent  t o t r ansf er  does not  r el i eve t he 

t r ansf er r i ng par t y of  any cont r act ual  obl i gat i ons under  t he 

l ease,  except "  i n a speci f i ed s i t uat i on.   Thus,  whi l e 

§ 704. 09( 2)  does not  expl i c i t l y addr ess r i ght s under  § 704. 07,  

i t  suppor t s t he pr oposi t i on t hat  a t enant ' s l i abi l i t y  under  a 

l ease cont i nues even when t he t enant  i s no l onger  i n possessi on 

of  t he pr emi ses.   Read t oget her  wi t h § 704. 07( 4) ,  i t  c l ar i f i es 

t hat  § 704. 07( 4)  does not  l i mi t  t he par t i es '  abi l i t y  t o al l ocat e 

r i sk f or  damage.   A t enant  may r emove f r om t he pr oper t y under  

§ 704. 07( 4) ,  i n whi ch case t he t enant  wi l l  no l onger  be l i abl e 

f or  r ent .   Sect i on 704. 07( 4)  does not ,  however ,  r el i eve a t enant  

of  ot her  l i abi l i t y  she may have i ncur r ed under  t he l ease.  

¶130 Because not hi ng i n Wi s.  St at .  § 704. 07 i mposes a dut y 

on a par t y t o r epai r  damage t hat  was not  caused by t he 

l andl or d' s negl i gent  or  i nt ent i onal  act  or  t he t enant ' s 

negl i gence or  i mpr oper  use of  t he pr emi ses,  t he l ease pr ovi s i on 

at  i ssue i s not  pr ohi bi t ed by t he st at ut e' s command t hat  " [ a] n 

agr eement  t o wai ve t he r equi r ement s of  t hi s sect i on i n a 

r esi dent i al  t enancy i s voi d. "   Wi s.  St at .  § 704. 07( 1) .   The 

st at ut e l eaves open t he oppor t uni t y f or  l andl or ds and t enant s t o 

al l ocat e l i abi l i t y  i n such si t uat i ons as t hey see f i t .  

¶131 The Apar t ment  Associ at i on of  Sout h Cent r al  Wi sconsi n,  

I nc. ,  Apar t ment  Associ at i on of  Sout heast er n Wi sconsi n,  I nc. ,  
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Cent r al  Wi sconsi n Apar t ment  Associ at i on,  and Lakeshor e Apar t ment  

Associ at i on,  I nc.  cont end t hat  t he cour t  of  appeal s deci s i on 

wi l l  have negat i ve consequences f or  l andl or ds t hr oughout  t he 

st at e because i t  " assi gn[ s]  bl anket  l egal  r esponsi bi l i t y  f or  

cer t ai n apar t ment  damages t o a l andl or d,  r egar dl ess of  whet her  

t he damages wer e caused by t hat  l andl or d. "   As a r esul t ,  

l andl or ds ar e made r esponsi bl e f or  such l osses,  even when t hey 

" ( 1)  ar e not  i n possessi on of  t he pr oper t y,  ( 2)  ar e not  i n 

cont r ol  of  t he i nst r ument al i t y causi ng t he damages,  and ( 3)  ar e 

ot her wi se whol l y i nnocent  wi t h r egar d t o t he damages. "  

¶132 Thi s case pr esent s an i mpor t ant  i ssue of  st at ut or y 

i nt er pr et at i on t hat  wi l l  have wi despr ead ef f ect  on r esi dent i al  

l eases i n Wi sconsi n.   The maj or i t y has f ai l ed t o addr ess t hi s 

i ssue,  l i mi t i ng i t s at t ent i on t o t he l anguage of  t he speci f i c  

l ease at  hand.   Fur t her mor e,  i t  has exacer bat ed t he pr obl em 

i dent i f i ed by t he apar t ment  associ at i ons by mi si nt er pr et i ng 

unambi guous l anguage i n t he l ease and cr eat i ng a de f act o r ul e 

of  l andl or d r esponsi bi l i t y ,  even wher e t he par t i es agr ee 

ot her wi se.   Thi s  deci s i on wi l l  i ncr ease i nsur ance pr emi ums f or  

l andl or ds who wi l l  now be r esponsi bl e f or  damages caused by 

f act or s beyond t hei r  cont r ol .   Rent er s t hr oughout  t he st at e 

wi l l ,  i n t ur n,  bear  t hi s bur den i n t he f or m of  i ncr eased r ent .  

CONCLUSI ON 

¶133 I n sum,  t he l ease pr ovi s i on at  i ssue cl ear l y  and 

unambi guousl y r ender s t he t enant  l i abl e f or  damage t o t he 

pr emi ses r esul t i ng f r om t he f i r e caused by her  act s of  br i ngi ng 

t he hai r  dr yer  i nt o t he apar t ment ,  pl uggi ng i t  i n,  and l eavi ng 

i t  pl ugged i n over ni ght ,  or  l onger .   Wi sconsi n St at .  § 704. 07 
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does not  pr ecl ude a r esi dent i al  l ease f r om al l ocat i ng l i abi l i t y  

f or  damage t o t he t enant ' s pr emi ses caused by nei t her  t he 

negl i gence of  t he l andl or d nor  t he negl i gence of  t he t enant .   

The deci s i on of  t he cour t  of  appeal s shoul d be r ever sed.   

Because t he maj or i t y concl udes ot her wi se,  I  r espect f ul l y 

di ssent .  

¶134 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s di ssent .  
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